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PREFACE. 



So much attention having been attracted to the subject of railroad 
legislation by the passage, of the Interstate Commerce Act, and the 
litigation it has given rise to, and by the active steps taken in many 
States toward the regulation of railroads, it occurred to the author that 
the time was ripe for a work on the constitutional relations of the rail- 
roads to the National government, especially as those relations grow out 
of and are defined by the " Commerce Clause." In investigating this 
subject the author soon came to the conclusion, that this work would be 
incomplete if it did not also contain a consideration of the reciprocal 
effects of the National and State powers over railroads. 

Although the present extremely undeveloped state of the law ren- 
ders impossible a complete treatise on either of these subjects, the time 
may not be inopportune for a work in which are attempted to be laid 
doAvn the lines of decision which the Courts are likely to follow. The 
aim of the author has, therefore, been twofold : First, to present the 
actual state of the law as defined by the decisions of the Supreme 
Court ; second, from a careful study of the decisions already made, to 
endeavor to deduce the principles upon which, and the directions in 
which, the- development of the law is likely to proceed ; in other words, 
explain the present and predict the future attitude of the Supreme 
Court upon questions of railroad legislation already raised or likely to 
be raised. 



PREFACE. 

The citations have been chiefly confined to the decisions of the 
Supreme Court of the United States, the only tribunal which can 
decide authoritatively on constitutional questions, and have been given 
with their dates, as the latter have a very important bearing upon the 
weight which should be attached to them. The decisions of the 
Circuit Courts have been cited when illustrative of points not yet passed 
upon by the Supreme Court, but the decisions of the State Courts have 
only been noticed for purposes of criticism, as, on account of their 
natural bias on questions of this kind, they are more apt to be wrong 
than right. 

A short appendix on the present status of the Interstate Commerce 
Commission has been added since the completion of the main body of 
the work. 
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Page 5. The word " all " should be eliminated from line 16. 
Page. 38. Insert " by steam " after " locomotion," in line 4. 
Page 91. Substitute "their " for " ite," in line 16. 



tied the construction of this clause for all time. And 
even those cases whose authority still remains unim- 
paired do not often shed much light upon the subject, for 
the questions which now arise under this head are usually 
quite different from any that have previously been before 
the Court. This wonderfiil fertility in novel and intri- 
cate questions has rendered the construction of the Com- 
merce Clause extremely difficult, so that even after a 
century of interpretation and discussion this portion of 
the Constitution still remains more or less shrouded in 
mystery. 



XX INTRODUCTION. 

We ought not, indeed, to be surprised at this when we 
consider the unique character of the clause, both in phra- 
seology and subject matter. Not only are the terms used 
extremely general and indefinite, and capable of a very 
latitudinous construction, but the subject matter also is 
one of great breadth and compass. What is the nature 
and extent of a power to regulate a commerce must neces- 
sarily depend upon the nature of that commerce and the 
means by which it is carried on. Now more frequent 
and ftindamental changes have taken place in the meth- 
ods and conditions of interstate commerce than in any 
other field of human activity. This has been especially 
the case during the century now drawing to a close, and 
has been principally due to two causes: The develop- 
ment of the country, and the invention of the steam 
engine. When the population of the country was con- 
fined to a few sparsely-settled regions along the Atlantic 
coast, commerce between the States was almost unknown,, 
and what little there was of it was carried on exclusively 
by water, and differed in no essential respect from com- 
merce with foreign Nations. When, however, the popu- 
lation had spread over the whole continent, intercourse 
and trade between the different parts of the country be- 
came of great importance, and with the introduction of 
railways, interstate commerce rapidly assumed its present 
gigantic proportions. 

In the meantime it was only with great difficulty that the 
Court was able to keep pace with this wonderful develop- 
ment. Interstate commerce had been revolutionized; 
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consequently, judicial doctrines in regard thereto had to 
be reconstructed. No wonder, then, that it was some- 
times found necessary to abandon some of the ground 
taken in previous cases, to deny the application of prin- 
ciples which subsequent events had shown to be unsatis- 
factory, and to recur, as Mr. Justice Bradley says, " to 
the Amdamental principles stated and illustrated with so 
much clearness and force by Chief Justice Marshall and 
other members of the Court in former times, and to 
modify in some degree certain dicta and decisions that 
have been made in the intervening period. This is 
always done, however, with great caution, and with an 
anxious desire to place the final conclusion reached upon 
the fairest and most just construction of the Constitution 
in all its parts." 

But this shifting of judicial opinion in the construc- 
tion of the Commerce Clause, though seen to be inevita- 
ble by eminent jurists from the very first, has left the 
popular mind in ignorance as to the real meaning of that 
portion of the Constitution. As evidence of how great 
this ignorance really is, even among men of learning and 
ability, we need only mention the "Original Package 
Case," than which no deliverance of the Supreme Court 
since the Dred Scott decision created more widespread 
astonishment and alarm, but which, when we study it 
careftiUy, is only found to be the last step in the direc- 
tion in which the decisions have been tending for several 
years, and which could not have occasioned any surprise 
had those decisions been generally known and appre- 
ciated. 
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That case, affecting in a greater degree than any other, 
the vital and domestic interests of the country, has to 
Home extent disclosed to the generation of this day the 
magnitude of the power which our forefathers conferred 
upon Congress by the Commerce Clause. Indeed, since 
tlie great questions arising out of the Civil War Amend- 
ments have been finally disposed of, the construction of 
this clause has become the most important occupation of 
the Supreme Court, and, if we read the signs of the times 
aright, it is likely to continue so for many years. There 
\H undoubtedly a growing demand for more legislation on 
the subject of railroads, and recently the tide of public 
o[)inion has turned in favor of Congressional action in 
this respect, as witness the Interstate Commerce Act. 
Hut if Congress is to regulate the railroads of the coun- 
try, it can only be by virtue of some clause or clauses of 
the Constitution conferring upon it a power so far-reach- 
ing. Now for all practical purposes, whatever power of 
this nature Congress does possess must be derived from 
the Commerce Clause. A question which at once arises, 
and upon which the Court will finally have to pass is 
What is the nature and extent of that power ? Part I of 
this work will be devoted to the investigation of this 
subject. 

Nor is this the only way in which the Commerce Clause 
ttfiects the railroads of the country. Very certainly the 
provision that Congress shall have power to regulate 
interstate commerce implies that Congress should regu- 
late such commerce, and the States shall not ; eonse- 
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quently, since the fiirtherance of interstate commerce is 
the chief business of railroads, and the object for which 
they are built, all laws regulating railroads must be more 
or less regulations of such commerce, and as that is be- 
yond the power of the States, the latter are without doubt 
deprived of a large portion of the legislative power over 
railroads which they would otherwise possess. To what 
extent they are so deprived, and how far their legislative 
powers over railroads are not affected by the Commerce 
Clause, are questions which will be investigated in Part 
II, while Part III will be devoted to an examination of 
the State power to tax railroad companies. 



THE RAILROADS AND THE COMMERCE 

CLAUSE. 



PART I. 



OF THE POWER OF CONGRESS, UNDER THE COMMERCE 
CLAUSE, TO REGULATE RAILROADS. 



CHAPTER I. 

THE GENERAL NATURE OF THE POWER OF CONGRESS OVER 

COMMERCE. 

1. The extent and nature of the power of Congress 
under the Commerce Clause has seldom come directly in 
question, because there has been so little Congressional 
legislation under this head, but the subject has frequently 
called for consideration in cases involving the question 
as to how far that power is a restriction upon State legis- 
lation. 

Considering the words of the grant : " Congress shall 
have power to regulate commerce with foreign Nations, 
and among the several States, and with the Indian 
tribes,"^ the first point to be noticed is that the thing 
which Congress is given power to regulate is commerce. 
By that word is meant, " the commercial intercourse be- 

^ Const., Art. I, Sec. VIII, 4. 
1 
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tween Nations and parts of Nations in all its branches." ^ 
This includes navigation by water ,^ and transportation by 
land,^ of passengers as well as freight.* 

2. Secondly, it will be observed that the commerce 
which Congress is given power to regulate is defined, not 
by the locality in which it is found, but by the character 
which it bears. " The power," says Chief Justice Mar- 
shall, " is co-extensive with the subject, and may be exer- 
cised whenever it exists." 

3. Thirdly, that over the particular subject confided to 
its care, " this power, like all others vested in Congress, 
is complete in itself, may be exercised to its utmost extent 
and acknowledges no limitations other than those pre- 
scribed in the Constitution. The sovereignty of Con- 
gress, though limited to specified objects, is plenary as to 
those objects, and the power over commerce with foreign 
Nations and among the several States is vested in Con- 
gress, as absolutely as in a single government, having in 
its Constitution the same restrictions on the exercise of 
the power, as are found in the Constitution of the United 
States." ' 

4. Nor is the power of Congress confined to enacting 
such laws as are regulations of commerce per se. Con- 
gress, under its general authority, to make all laws neces- 
sary and proper to carry out its delegated powers, may 

1 Gibbons m Ogden, 9 Wh. 1 (1824). 

* Gibbons tw. Ogden, supra. 

8 State Freight Tax Case, 15 Wall. 232 (1873). 

* Passenger Cases, 7 How. 283 (1849). 
^ Gibbons m, Ogden, supra. 
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enact laws which are only incidental to the regulation of 
commerce with foreign Nations and among the several 
States. As, for example, Congress may provide for the 
punishment of persons who steal goods from vessels in 
distress,^ and may establish a uniform recording system 
for documents relating to vessels engaged in the coast- 
ing trade.^ 

5. Congress having been given the power to regulate 
commerce itself, that power necessarily comprehends the 
control, for that purpose, of all the instrumentalities of 
commerce. " Commerce with foreign Nations, and among 
the several States, can mean nothing more than inter- 
course with those Nations and among those States, for the 
purposes of trade, be the object of the trade what it may ; 
and this intercourse must include all means by which it 
can be carried on, whether by the free navigation of the 
waters of the several States, or by a passage over and 
through the States, where such passage becomes neces- 
sary to the commercial intercourse between the States." ^ 
Nor are the powers of Congress confined to the instru- 
mentalities of commerce known, or in use, when the Con- 
stitution was adopted. " They keep pace with the pro- 
gress of the country and adapt themselves to the new 
developments of time and circumstances. They extend 
from the horse and its rider to the stage coach, from the 
sailing vessel to the steamboat, from the coach and the 

1 U. S. V8. Coombs, 12 Pet. 72 (1838). 

« White's Bank vs. Smith, 7 Wall. 646 (1868). 

» Corfield vs. Coryell, 4 Wash. Cir. Ct. R. 378. 
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steamboat to the railroad, and from the railroad to the 
telegraph, as these new agencies are successively brought 
into use to meet the demands of increasing population 
and wealth. They were intended for the government of 
the business to which they relate, at all times, and under 
all circumstances." ^ 

1 Pensaccla Tel. Co. w. W. U. T. Co., 96 U. S. 9 (1878). 
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CHAPTEE II. 

OF THE COMMERCE CARRIED ON BY RAILROADS, WHICH 

CONGRESS MAY REGULATE. 

6. Regulations of commerce naturally divide them- 
selves into two classes : direct regulations of commerce, 
and laws governing the instrumentalities by which com- 
merce is carried on. To the first class belong all those 
laws which govern the commercial relations of those 
engaged in commerce to those who employ them, and the 
community in general ; as, for example, in the case of 
common carriers, the rates which they shall charge, and 
the manner in which they shall make them public ; the 
articles which they shall carry, and the manner in which 
they shall carry them, etc. ; while, to the second class, 
belong all laws dealing with the instrumentalities used in 
carrying on commerce, in their general relations to the 
community at large, as, for example, automatic brake and 
coupler laws, and all those laws which are generally 
spoken of as " Police Regulations." When Congress at- 
tempts to pass laws of the first kind, of which the Inter- 
state Commerce Act is a good example, it can only do so 
when the commerce which it seeks to regulate is within 
its jurisdiction. It becomes necessary, therefore, to deter- 
mine what commerce Congress has power to regulate, or 
(since in respect to railroads commerce and transportation 
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are synonymous terms, because it is only as transporters 
that railroads are concerned in commerce) , what transpor- 
tation is under the regulating power of Congress. 

7. The kinds of transportation which Congress may 
regulate, are, first, by the very words of the grant, trans- 
portation between a point within a State and a point with- 
out it; secondly, transportation between two points in 
the same State, but through other States or foreign coun- 
tries; thirdly, transportation between two points in the 
same State, but forming part of a through transportation 
to or from another State ; in other words, where the con- 
tract, under which the local transportation is made, is but 
part of a contract for interstate or foreign carriage. That 
a contract so made and so carried out is interstate com- 
merce, cannot be doubted, and the fact that the l/ransporta- 
tion is not interstate is immaterial, for Congress was given 
power to regulate interstate commerce, and under that 
power may regulate any transportation which is con- 
nected with such commerce irrespective of the situation 
or character of the transportation. This was virtually 
decided in the case of " The Daniel Ball." ^ The ques- 
tion in that case was whether a boat navigating between 
two points within the limits of a single State, upon a 
river also entirely within those limits, was under the 
power of Congress because she carried goods destined and 
marked for points in other States. This depended upon 
whether she was engaged in interstate commerce, which 
depended upon the determination of the question, whether 

1 10 Wall. 557 (1870). 
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such a transportation was interstate commerce. Said. Mr. i/^ 
Justice Field : " So far as she was employed in transport- 
ing goods destined for other States, or goods brought from 
without the limits of Michigan, and destined to points 
within that State, she was engaged in commerce among 
the States. Whenever a commodity has begun to move 
as an article of trade from one State to another, commerce 
in that article between the States has commenced. The 
fact that several different and independent agencies are 
employed, in transporting the commodity, some acting en- 
tirely in one State, and some acting through two or more 
States, does in no respect affect the character of the trans- 
action." 

8. Just when an article has commenced to move as an 
article of trade from one State to another, is not always 
easy to determine. It has so begun to move, the Court 
said, in Coe vs. Errol,^ when it has started on its final 
journey out of the State. It has so started, it seems, 
when the owner has delivered it to a common carrier for 
that purpose, and has put it in such a situation that its 
fiiture transportation out of the State is not dependent 
upon his intention. All that is needed is some test, other 
than the mind of the shipper, to show whether the goods 
have really begun to move as articles of trade between 
the States. The bill of lading under which they are 
shipped is generally made use of for this purpose, but this 
is unsatisfactory, because it does not cover all the cases. 
While a through bill is a sure sign that the articles have 

1 116 U. S. 517 (1886). ' 
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started on their final journey out of the State, it by no 
means follows that all commodities that have so started 
will be provided with such bills. Thus, shippers of 
grain at Chicago will often bill by the lake boats only to 
Buffalo, hoping to obtain better rates from there East, 
when the cargo arrives. The railroad which carries the 
grain from Buffalo to New York, is then said to be 
engaged in local transportation only, and does not come 
under the Interstate Commerce Act, unless the boat is 
owned by the railroad company or operated in connection 
with it. 

Now there is nothing reasonable in this. The trans- 
portation of grain from Buffalo to New York is no more 
local, under most circumstances, than would be the trans- 
portation of iron ore from Philadelphia to the iron fur- 
naces of Pennsylvania. In both cases the transportation, 
though between points in the same State, is practically 
interstate commerce, because, as a matter of common 
knowledge, the commodities in both cases must have come 
from points without the State. Congress has, indeed, dis- 
regarded the bill of lading as a test in one case, namely, 
where carriers attempt to make transportation local which 
would otherwise be continuous and interstate. In such a 
case the Court must look behind the bill of lading to the 
real character of the transportation. If this be found, 
by reason of its origin and destination, ascertained in the 
best way possible, to be interstate, then the transporta- 
tion, though in form merely local, is, in reality, interstate, 
and subject to Congressional control.^ 

^ The United States Circuit Court for the Northern District of Florida has 
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9. The Interstate Commerce Act contains the proviso : 
" That the provisions of this Act shall not apply to the 
transportation of passengers or property, wholly within 
one State, and not shipped to or from a foreign country 
from or to any State or Territory as aforesaid." Com- 
menting on the results of this exception, the Interstate 
Commerce Commission in their Third Annual Report, 
page 386, et seq., say : " It is doubtfiil if there is a single 
railroad in the country that does not to some extent par- 
ticipate in interstate traffic, and which, if left to be a law 
to itself, or subject to acts which differ from the Act to 
regulate commerce, may not be a disturbing element in 
the enforcement of that Act. There is no such thing as 
a complete and harmonious regulation of interstate com- 
merce by rail when part of the carriers by rail are 
governed by one set of laws and the other parts are left 
to laws which are materially different. Still less can 
there be complete and harmonious regulation whenever 
upon interstate roads there is regulation of a part of the 
traffic by one set of laws and another part by another 
and materially different. An interstate road takes little 
or no notice of State laws in the management of its 
business. State traffic and interstate traffic are taken 
upon the same trains, under the same management," etc. 

Indeed, if the Interstate Commerce Act is a complete 





jld that the shipment of freight, by local bill of lading, to a forwarding agent 
in the same State, to be reshipped by him without unloading, breaking bulk, or 
delay, to ultiihate consignees in another State, is interstate commerce, the rates 
for which cannot be prescribed by the State railroad commission. Cutting vs. 
F. K. & N. Co., 46 Fed. Rep. 641. See also Ex parte Koehler, 30 F. R. 867. 
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expression of the whole extent of the power of Congress, 
its practical operation would demonstrate that that power 
falls far short of the mischief which it was intended to 
remedy. But is it a complete expression of that power, 
in other words, is not the exception in the proviso broader 
than, from a constitutional point of view, was necessary ? 
10. It is frequently said that the purely internal com- 
merce of a State is exempt from Congressional control. 
But the ground upon which the exception rests is that 
powers not delegated are reserved to the States. What, 
then, was delegated ? ** The power," says Chief Justice 
Marshall, " is complete in itself, may be exercised to its 
utmost extent, and acknowledges no limitations." ^ And 
in another place : " It may be doubted whether any of the 
evils, proceeding from the feebleness of the Federal gov- 
ernment, contributed more to that great revolution which 
introduced the present system, than the deep and general 
conviction, that commerce ought to be regulated by Con- 
gress. It is not, therefore, a matter of surprise, that the 
grant should be as extensive as the mischief, and should 
comprehend all foreign commerce, and all commerce 
among the States. To construe the power so as to impair 
its efficacy, would tend to defeat an object, in the attain- 
ment of which the American public took, and justly took, 
that strong interest which arose from a fiill conviction of 
its necessity."^ And another quotation from the same 
great jurist and statesman, to whose utterances we always 

^ Gibbons tw. Ogden, supra. 

2 Brown va, Maryland, 12 Wh. 419 (1827). 
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look with SO much profit for enlightenment on this and 
other subjects : " The genius and character of the whole 
government seem to be, that its action is to be applied to 
all the external concerns of the Nation, and to those inter- 
nal concerns which affect the States generally ; but not to 
those which are completely within a particular State, and 
with which it is not necessary to interfere for the purpose 
of executing some of the general powers of the government. 
The completely internal commerce of a State, therefore, 
may be considered as reserved for the State itself." ^ 

These quotation^ make it plain that what was granted 
was the power to regulate all commerce in whose regula- 
tion the people of the whole country have a common 
interest, and if the internal commerce of a State is exempt 
from Congressional control, it is because it is not neces- 
sary to interfere with it in order to carry out the general 
power to regulate commerce among the States and with 
foreign Nations, and that it is not exempt simply because 
it is internal. The power of Congress does not depend 
upon the situation of the commerce, but upon its charac- 
ter ; not upon the fact that the particular transaction to 
be regulated is between persons in different States, or 
involves the transportation of persons or goods out of the 
State, but upon the intimate relation of that transaction 
to the general commerce of the country. Whenever the 
commercial interests of the States require that such a 
transaction shall be subject to their common control we 

1 Gibbons w. Ogden, 9 Wh. 1-195 (1824). 
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are justified in concluding that the framers of the Con- 
stitution intended that Congress should have fiiU power 
to regulate it for that purpose and to the extent which 
those interests require. " Commerce among the States," 
says Chief Justice Marshall, "means commerce which 
concerns more States than one ;'' ^ in other words, any 
commerce in which more States than one have an in- 
terest. 

It is, of course, seldom that there is any interest out- 
side of the State in commerce carried on entirely within 
that State. But whenever the regulation of such com- 
merfce is necessary in order to completely, harmoniously 
and satisfactorily regulate commerce among the several 
States, then it is a commerce in which the other States 
have an interest, and Congress may therefore regulate it 
as far as may be necessary in order to properly execute 
the power granted. And so long as the law of Congress 
purports to interfere with the internal affairs of the State 
only in so far as may be necessary to carry out the gen- 
eral powers of the government it would be valid, for it 
can hardly be, that in a subject of this kind, the Court 
would undertake to declare unnecessary an interference 
which Congress had considered essential. Should Con- 
gress, however, attempt to regulate the internal commerce 
of a State as an object in itself, and not for the purpose of 
executing the power delegated, the law would undoubt- 
edly be void because no direct power over that subject 

^ Gibbons m. Ogden, supra. 
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was ever confided to Congress, but only an indirect and 
incidental authority.^ 

11. That some such interference with the internal com- 
merce of States is absolutely essential if the Interstate 
Commerce Act, or any other similar measure is to be 
made effective, is perhaps sufficiently plain from the re- 
marks quoted from the report of the Commission. Per- 
haps, however, a few additional illustrations may be 
usefiil. There is an immense transportation carried on 
between the ports of Buffalo and New York. This is 
carried by several roads, all but one of them being 
interstate, that is, running for some part of the distance 
between Buffalo and New York in States other than New 
York. All but one are, therefore, under the Interstate 
Commerce Act, and compelled to publish the rates for 
such transportation, and are prevented from altering them 
without the usual notice. Now the New York Central, 
being entirely within the State of New York, is, when 
transporting from Buffalo to New York, engaged in 
transportation wholly within a State, and is therefore not 
subject to the Act, and may alter its rates at will, and 
without notice, or may carry on any other of the evil prac- 
tices which the Act was intended to prevent. 

12. The results of this situation upon the practical en- 
forcement of the Act may be seen at a glance. Should 
it be found that the rates had been made too high, or 

^ U. S. V8, De Witt, 9 Wall. 41 (1869), where it was decided that Congress has 
no power under the Constitution to prohibit the sale of articles within the State, 
as for example, petroleum under a certain fire test. 
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should it happen that at any time the capacity of the car- 
riers was in excess of the demand for their services, in 
other words, the number of cars on hand was greater than 
was needed for the movement of all the grain in port ; 
then, assuming that the Act was rigidly enforced, the 
Central would have a most unfair advantage over all 
other lines. They would be compelled to maintain their 
published rates, although under the circumstances they 
must know that they will certainly lose the business. 
The Central, however, can make reductions or give re- 
bates to suit the condition of the trade. Should a vessel 
arrive in port with a perishable cargo, when the Central 
was the only road that had any spare cars, the rates which 
it might charge might be most exorbitant, and yet the j 
shipper would have no redress.^ ^>^'^.5^!^ i^^'^Y^ 

But all this is on the assumption that under such cir- 
cumstances the Act is strictly adhered to by the carriers 
subject to it. Such an assumption is a pleasant farce. 
Sooner or later one of the carriers yields to the tempta- 
tion, and makes a secret rate or gives a rebate, in order 
to obtain a business that* is drifting away from it. Then, 
of course, the same thing more or less is done by the 
others, and thus the Act is made a nullity. 

13. And who, indeed, would desire its strict enforce- 
ment under such circumstances ? What principle, politi- 
cal, economical or ethical demands that a railroad which 
crosses State boundaries shall not carry on practices inju- 
rious to shippers, while another road engaged in exactly 
the same business, but not crossing State lines, may? 
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What, in other words, have State Hues to do with com- 
merce, and how can any rational or satisfactory system of 
commercial regulations be constructed upon such a basis ? 
The ingenious and minute division of the powers of gov- 
ernment between the National and State authorities, of 
which the framers of the Constitution are currently cred- 
ited with being the originators, may be v6ry useful and 
appropriate for some purposes, but as far as the regula- 
tion of commerce is concerned; it is almost an unmitigated 
evil. Local regulations of commerce operating injuri- 
ously upon the people of other localities was an evil with 
which those eminent patriots were thoroughly familiar, 
and to remedy which they inserted the Commerce Clause, 
and could they now be present and see how State legisla- 
tion, or the lack of it, on purely internal commerce, is 
operating injuriously upon the commercial interests of the 
country, they would be the first to assert the paramount 
power of Congress over all species of commerce, and to 
agree with Mr. Justice Bradley, when he says, " In mat- 
ters of foreign and interstate commerce there are no 
States." ' 

14. But it has been suggested that the evils resulting 
from the present condition of affairs could be largely 
remedied by the substantial enactment of the Interstate 
Commerce Act by all the States and Territories. No 
doubt, if this were done, many of the difficulties would be 
removed. But if this is the only way out of the difficulty 
we must conclude that when the Constitution vested in 

1 Stockton w. Balto. & N. Y. R. R., 32 F. R. 17 (1887). 
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• 

Congress the power to regulate foreign and interstate 
commerce, it made the complete and adequate exercise of 
that power dependent upon the will of forty-four different 
States, as expressed in concurrent and harmonious stat- 
utes, modified from time to time in accordance with the 
desire of Congress. To so construe any prerogative of 
the; Federal gbvernment would be to reduce it to the fee- 
bleneHH of the Confederation, which is described by Chief 
tluHtic^e Marshall as "a council of ambassadors, a mere 
agency, hardly worthy of the name of government," and 
whose decrees any State was at liberty to disregard. " It 
was just this feebleness," said the same jurist, to whose 
lib(»ral and statesman-like decisions the practical success 
of the Constitution is so largely due, "which brought 
about that great revolution which introduced the present 
Hystein," and the fundamental distinction between the 
Arti(!l(^H of Confederation and the Constitution under 
which we live, is found in the clause declaring that 
** (JongroHs shall have power to make all laws which shall 
\h^ ii(*c(»HHary and proper for carrying into execution the 
forogohig powers, and all other powers vested by this 
(^>iiHtitution in the government of the United States, or 
in any (lof)artment or officer thereof." With this pro- 
vinion ntanding in the Constitution, how can it be said 
that the power of Congress is not as extensive as the mis- 
('hi(^f ? Having once demonstrated that the complete, har- 
nioniouH and satisfactory regulation of interstate and for- 
eign commerce requires legislation upon matters usually 
(M)nHi(h'rc(l exclusively under State control, the power of 
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Congress to enact such laws is established ; for matters 
whose regulation is necessary to execute the powers vested 
in Congress, are not exclusively under State control. 

We conclude, therefore, that whenever the interests of l/^ 
the States as a whole require it, Congress may regulate 
all species of transportation and commerce, without regard 
to its geographical situation. And it follows from this 
that the Interstate Commerce Act is, as regards the com- 
merce which it purports to regulate, and the railroads 
which it assumes to control, not only entirely within the 
scope of the Congressional power, but is, in fact, an in- 
complete enumeration of the kinds of transportation 
which Congress has power to regulate. Indeed, much of 
the inequality and injustice which attend the application 
of the Act arise from the fact that Congress has not 
exerted its full power over the subject. 
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CHAPTER III. 

THE POWER OF CONGRESS TO REGULATE THE OPERATION 

OF RAILROADS. 

15. Mr. Justice Wayne, in his interesting discussion 
of the Commerce Clause in the Passenger Cases,^ uses the 
following language: "What commerce was in fact, at 
least SO far as European Nations were concerned, had been 
settled beyond all dispute before our separation from the 
mother country. It was well known to the framers of 
the Constitution, in all its extent and variety. Hard de- 
nials of many of its privileges had taught them what it 
was. They were familiar with many valuable works 
upon trade and international law which were written and 
published, and which had been circulated in England 
and in the colonies from the early part of the last century 
up to the beginning of the Revolution. It is not too 
much to say, that our controversies with the mother 
country upon the subject had given to the statesmen in 
America in that day more accurate knowledge of all that 
concerned trade in all its branches and rights, and a more 
j)rompt use of it for any occasion, than is now known or 
could be used by the statesmen and jurists of our own 
time. Their knowledge may well be invoked to measure 
the constitutional power of Congress to regulate com- 
merce." 

^7 How. 283. 
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16. The phrase, " Regulate Commerce," was a familiar 
one at the time of the adoption of the Constitution, it 
having been used in no less than twenty-seven Acts of 
Parliament passed before that time. Those laws con- 
sisted mostly of port and harbor regulations, navigation 
laws, etc., and had relation more to the vessels and 
and other instruments employed in commerce than to the 
commerce itself. It was just such laws that the framers 
of the Constitution intended that Congress should have 

. power to enact, and it has always been conceded that the 
• vehicles and agencies of water transportation are exclu- 
sively under the control of Congress whenever it chooses 
to legislate upon the subject. The Court says, in one 
case, " By the Constitution the whole commercial marine 
of the country was placed under the control of Congress." 

17. The authority of Congress to regulate the instru- 
mentalities of commerce being based upon its power to 
regulate interstate and foreign commerce, must be exer- 
cised with reference to that commerce. If, for example. 
Congress has power to regulate vessels, it must be because 
such a power is necessary to the satisfactory regulation of 
interstate or foreign commerce. When the vessel is actu- 
ally engaged in such commerce there can be no doubt of 
the power of Congress, nor does it affect the question that 
the vessel only runs between points within a single State 
upon a river entirely within the limits of that State.^ 
Moreover, the power of Congress is not confined to ves- 
sels which are actually engaged in interstate or foreign 

^The Daniel Ball, 10 Wall. 557 (1870). 



20 THE RAILROADS AND THE COMMERCE CLAUSE. 

commerce. It would be a very useless power if it were. 
For it is perfectly apparent that all those laws which 
govern the relation of vessels to each other, the lights 
they shall burn, the signals they shall use, and their con- 
duct when approaching or passing each other, etc., can 
only be effective and useful when they apply to all kinds 
of vessels equally and alike. For example, it would be 
worse than useless to require a vessel engaged in inter- 
state commerce to conform to certain regulations in regard 
to signals and lights, if other vessels in the same waters . 
were at liberty to disregard such regulations, or were * 
bound to obey others materially different. It has, there- 
fore, generally been understood and conceded that the ex- 
clusive authority to make such laws is vested in Congress, 
and that they are applicable, not to vessels engaged in 
foreign and interstate commerce only, but also to those 
vessels which, though engaged in purely internal com- 
merce, are likely to come in contact with vessels from 
other States or countries. 

18. It was held in Lord vs. Steamship Co.,^ that a vessel 
navigating the high seas between the ports of a single 
State was under the regulating power of Congress, because 
in prosecuting such voyages she necessarily came in con- 
tact with vessels engaged in interstate and foreign com- 
merce. And in the case of " The Montello," ^ the Court 
held that vessels navigating the Fox River, a stream en- 

1102 U.S. 541 (1880). 

2 20 Wall. 430 (1874). See also similar decision of U. S. District Court of 
Oregon, in case of "The City of Salem," Q. I. C. R. 418 (1889). 
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tirely within the limits of Wisconsin, were under the 
power of Congress because interstate commerce was actu- 
ally carried on over that river. The latter case is partic- 
ularly interesting, from the fact that the Fox River was 
not naturally navigable for the class of boats involved in 
that case, but had been made so by means of canals. 
The Court, it is true, decided that it had always been 
navigable for certain kinds of vessels, and that interstate 
commerce had actually been carried on over it in its 
natural state. But after the channel had been improved 
the vessels ran, for a part of the time, in artificial chan- 
nels. It can hardly be supposed that vessels which, 
while navigating the original bed of the stream, were 
subject to the laws of Congress, would become exempt 
from compliance with such laws while in the artificial 
channel. The reasoning seems to show that when inter- 
state commerce is carried on oyer a highway, the highway 
and the vehicles upon it are subject to the regulating 
power of Congress, whether the highway be artificial or 
natural. 

19. It was said in Gilman vs. Philadelphia,^ " Wher- 
ever commerce among the States goes, the power of the 
Nation, as represented in this Court, goes with it to protect 
and enforce its rights." Nor is there any clear distinc- 
tion between natural and artificial highways in this 
respect. Rivers, especially those entirely within a State, 
were no more dedicated to Congressional control than 
were the canals or other artificial highways of the States. 

13 Wall. 713(1866). 
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The power of Congress over both rivers and canals must 
be found, if found at all, in the clause conferring upon ' 
Congress the power to regulate commerce with foreign 
Nations and among the several States, and extends equally 
to each in so far as they furnish the means by which such 
commerce is carried on. Rivers, especially those situated 
in more than one State, have always been considered pre- 
eminently appropriate subjects of National legislation, 
because the inappropriateness of independent State legis- 
lation on the subject was at once apparent — ^was, in fact, 
the very evil which the grant of power to Congress was 
intended to prevent. But the distinction is largely chron- 
ological, and although Congress has hitherto mostly con- 
fined itself to the regulation of natural highways, the 
time is rapidly approaching when artificial highways will 
demand its principal attention. We have only to glance 
at the clause in the Constitution to see that no argument 
can be drawn from the words used to show that it was the 
intention of the framers of that instrument to confine the 
power of Congress to any of the particular means by 
which commerce may be carried on. The clause reads : 
" Congress shall have power to regulate commerce with 
foreign Nations, among the several States, and with the 
Indian tribes." ^ It is commence itself which is confided 
to the care of Congress, and whenever and wherever the 
commerce exists, Congress may regulate it and the instru- 
ments by which it is carried on. The instruments must 
be regulated with reference to the commerce they are em- 

^ Const., Art. I. Sec. 8, 4. 
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ployed in, but as they are only regulated because of 
and through the power to regulate that commerce, it is 
entirely immaterial whether they were known and in use 
at the time the Constitution was adopted.^ 

20. We have confined our attention thus far to water 
transportation because it is that branch of the general 
subject of the power to regulate commerce which has re- 
ceived more attention than any other, and in regard to 
which the doctrines are better settled. The power of Con- 
gress over commerce by land may be inferred by analogy 
from what has already been decided as to its power over 
commerce by water. We have seen that the power of 
Congress over vessels is practically unlimited, and that 
this arises from the fact that vessels are the instruments 
of interstate and foreign commerce, or come into such in- 
timate relations with vessels which are so employed that 
their regulation by one authority is necessary for the 
welfare of the whole. We have now to inquire whether 
there is any essential distinction between the instruments 
of water and land transportation, in this respect. As far 
as the actual vehicles of transportation are concerned, 
there does not seem to be any difference. Take, for ex- 
ample, a law prescribing how railroad cars shall be built 
and used, and one of the same character applying to 
vessels. What Congress may require in one case it may 
require to the same or a greater degree in the other. If 
axes and water-buckets must be provided in passenger 
ships, they may also be required in passenger cars. If 

1 Pensacola Tel. Co. vs. W. U. Tel. Co., 96 U. S. 1 (1888). See Sec. 5. 



24 THE RAILROADS AND THE COMMERCE CLAUSE. 

the boilers of steamships must stand certain tests, loco- 
motive engines may be subject to a similar examination^ 
and the same may be said of every possible regulation of 
the instrumentalities of commerce. And, as in the case 
of vessels, the power of Congress in regard to railroad 
cars is not affected by the fact that the cars are only run 
between points in the same State. In the case of " The 
Daniel Ball," before referred to, in reply to a suggestion 
that if the vessel in question was under the power of 
Congress, railways entirely within a State, but transport- 
ing goods to points without the State, would also be under 
that power, the Court says, " We are unable to draw any 
clear and distinct line between the authority of Congress 
to regulate an agency employed in commerce between the 
States, when that agency extends through two or more 
States, and when it is confined in its action entirely within 
the limits of a single State." And we have also endeav- 
ored to show that vessels employed in interstate or foreign 
commerce are subject to the regulations of Congress even 
when navigating in a purely artificial channel. The 
power of Congress attaches to the vessel on account of the 
business in which it is engaged, and not by reason of the 
locality in which it is found. The power over the vessel 
does not arise from the control of the water it navigates^ 
but rather a control of the water from a power over the 
vessel. Therefore, the power over the vessel follows it 
wherever it goes in pursuit of interstate or foreign com- 
merce, whether in navigating the high seas, the public 
rivers, or the private canals. A railroad car is not ex- 
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empt from Congressional regulation because it is used as 
an artificial highway, any more than a vessel is, nor is it, 
any more than a vessel, exempt from such control on 
account of its being private property. 

21. Congress, in pursuance of its power to regulate 
interstate and foreign commerce, has not confined itself 
to the regulation of vessels actually employed in such 
commerce, but has extended its control over those ves- 
sels also with which vessels of the former class come in 
contact, or whose regulation is necessary in order to carry 
out the regulation of those vessels. The considerations 
which were urged in support of this power apply with 
even greater force to the regulation of railroad cars and 
trains. The relation of trains on the same road are fully 
as intimate as those of vessels on the same stream, and 
those of the cars of a single train are far more so. And, 
as a matter of fact, there are very few roads, especially in 
the East, which run their trains, like vessels, in one com- 
plete and unbroken body through the States. Along 
with, and forming part of the same train with cars com- 
ing from other States, are generally found cars which 
have been taken up, and will be dropped off within the 
State. For example, a railroad company may send a 
train solid from Chicago to Buffalo. On arriving there 
the train may be split up, part going by one road and part 
by another, each road adding enough of its own cars to 
make up a full train within the State. Therefore, if Con- 
gress can only regulate those cars which carry interstate 
goods or run interstate, its power can scarcely ever be 
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extended over more than part of a train at once. If tliis 
is a true construction of the power of Congress to regu- 
late commerce, that power is weakest where it is most 
necessary that it should be strong, for the legislation 
which will soon be required is of a kind which is only 
useful when applicable to every part of a train. Laws 
compelling the adoption of uniform automatic couplers, it 
is claimed, would greatly reduce the number of accidents 
to trains and trainmen, but it is conceded, that unless 
every car in the train is so equipped, the advantage is 
greatly diminished, and in some respects, the danger is 
increased. The same advantages are said to follow the 
use of air-brakes, but it is apparent that a car without 
air-brake apparatus must prevent the use of the air-brakes 
on all the cars behind it, and attempts to use air-brakes 
on the front portion only of freight trains have led to 
serious accidents. Car stoves are considered dangerous 
because apt to set wrecks on fire, and therefore the pres- 
ence of a single stove must endanger a whole train. 
Moreover, if the cars not so heated depend upon steam 
from the engine, those back of the car with the stove 
must be left without heat. 

Therefore, in all these cases, which constitute the main 
objects of proposed Congressional legislation, the regula- 
tion must, to be of any use whatever, apply to every car 
which may at any time be used in connection with cars 
employed in interstate commerce. It has been suggested 
that Congress might accomplish the object desired by en- 
acting laws in regard to cars actually engaged in inter- 
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state commerce, and request the several States to enact 
similar laws in regard to cars which never left their limits, 
or might wait patiently until the States concluded to take 
this course. But in another connection we have endea- 
vored to show that if a subject of commerce can only be 
satisfactorily regulated by uniform laws, then the regu- 
lation of that subject is one in which all the States have a 
common, commercial interest, and is a fit subject for Con- 
gress to legislate upon, under its power to regulate inter- 
state commerce, which has been defined by Chief Justice 
Marshall as " commerce which concerns more States than 
one." 

22. It may happen that there are trains upon a road 
which does interstate business, which do not contain any 
cars destined for points outside the State, or any persons 
or property of that description. Arie such trains, and the 
cars comprising them, subject to Congressional legisla- 
tion? Vessels navigating the same waters with those 
engaged in interstate commerce have been universally 
acknowledged to be subject to the regulations of Congress 
as far as their relations to other vessels are concerned. 
The relations of trains upon the same railroad are far 
more intimate than those of vessels upon the same waters, 
and there is no such thing as a train entirely independent 
of all other trains upon the same road. Moreover, a road 
doing only a local business may cross, at grade, a road 
doing interstate business, in which case all trains upon 
the two roads are more or less intimately connected. A 
vessel may blow up, sink or meet with other accidents 
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without necessarily aflTecting other vessels, or obstructing 
the navigation of the stream, but almost every accident 
on a railroad either involves some other train in the same 
catastrophe, or blocks and delays travel over the whole 
road, or, indeed, where tjie accident occurs at a cross- 
ing, over two roads. Therefore, if Congress desires and 
has power to compel the adoption and use, on interstate 
trains, of appliances designed to prevent accidents, it has 
power to render that protection complete, by requiring 
that all other trains upon the same, or connecting roads, 
shall be equipped with the same devices. Congress may 
prohibit entirely the use of a car stove in any car used 
upon a road engaged in interstate business, because cars 
employed in such business as well as those used only for 
local transportation may be set fire to and destroyed, 
should a collision take place between two such trains. 

23. So far, the inquiry has been confined to an inves- 
tigation of what Congress may do in regard to the vehi- 
cles of commerce, or, in railroad terms, with respect to 
the rolling-stock. Now the road-bed of a railroad bears 
much the same relation to the rolling-stock as vessels do 
to the streams which they navigate. The power of the 
Federal government to regulate the navigable waters of 
the country has always been acknowledged. This power 
is based upon the fact that such waters are used by ves- 
sels engaged in interstate commerce, are, in fact, the 
means by which such commerce is carried on, and, as 
says Judge Washington, in Corfield vs. Coryell,^ " Com- 

1 4 Wash. C. C. 378. 
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merce with foreign Nations and among the several States, 
can mean nothing more than intercourse with those Na- 
tions and among those States for the purposes of trade, be 
the object of the trade what it may, and this intercourse 
must include all the means by which it can be carried on, 
whether by the free navigation of the waters of the sev- 
eral States, or by a passage over land through the States, 
where such a passage becomes necessary to the commer- 
cial intercourse between the States." The power to regu- 
late commerce must necessarily include the power to pre- 
scribe in what manner, and by what means that commerce 
shall be conducted, for example, in regard to railroads, 
what kind of cars shall be used, how they shall be run, 
what kind of a road-bed shall be used in their transpor- 
tation, and what signals shall govern their movements, 
etc. In fact, as Judge Hammond says, in his very inter- 
esting discussion in the Tennessee Commission Case : ^ 
" The power of Congress to regulate an instrumentality 
of commerce is practically unlimited, because it may reach 
the commerce itself as well as its agencies ; wherefore, 
there is no need to look to the character of the regulation 
in determining the power, but only to the character of 
the commerce.'' 

Indeed, it is impossible to draw a line between what 
Congress may, or may not do in this respect. Any regu- 
lation concerning the construction, operation or man- 
agement of a railroad company subject to Congressional 
control, which the welfare of interstate or foreign com- 

M9 F. R. 678. 
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merce demands, and which is more appropriate for Con- 
gressional than State action, is undoubtedly within the 
power of Congress. Whether the regulation is really 
thus necessary and appropriate, is a question almost en- 
tirely for the legislative body, and into the discussion of 
which the Courts would have great delicacy in entering. 
" Congress shall have power," says the Constitution, " to 
make all laws which shall be necessary and proper for , 
carrying into execution the foregoing powers, and all 
other powers vested by this Constitution in the govern- 
ment of the United States, or in any department or officer 
thereof." ^ And the Court, in the Legal Tender Cases ^ 
says : " By the settled construction and only reasonable 
interpretation of this clause, the words " necessary and 
proper," are not limited to such measures as are abso- 
lutely and indispensably necessary, without which the 
powers granted must fail of execution ; but they include 
all appropriate means which are conducive or adapted to 
the end to be accomplished, and which in the judgment 
of Congress will most advantageously effect it." What- 
ever regulations, therefore, Congress may consider neces- 
sary and proper to accomplish the welfare of foreign and 
interstate commerce, are within its power, and the fact 
that the same result might have been reached by the use 
of other means is immaterial, for " Congress must possess 
the choice of means, and must be empowered to use any 
means which are in fact conducive to the exercise of a 

1 Const., Art. I., Sec. 8, 19. 
2 110 U. S. 421 (1884). 
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power granted by the Constitution." ^ What means Con- 
gress may, from time to time, choose, cannot be foreseen, 
for things which would now seem to have only a remote 
and contingent bearing upon interstate commerce, may, 
in the rapid developments of time and circumstances, 
soon be seen to be most vitally and intimately con- 
nected therewith. It is quite possible that legislation, 
which, at the present time, would be condemned as a 

foolish and unnecessary interference with private affairs, 
will, a few years hence, be demanded as wise and conserv- 
ative. 

24. Of course the power of Congress is not confined to 
civil legislation. In the early case of the United States 
vs. Coombs,^ it was decided that Congress could pass an 
Act punishing those who stole goods washed ashore from 
vessels in distress, although the offence was committed 
beyond the admiralty jurisdiction and within that of the 
State. This was on the ground that such offences were 
burdens and impediments upon commerce, which it was 
not only the right, but the duty of Congress to remove, 
by prohibiting the offence and punishing the offender. 
Therefore any Acts which amount to a burden and ob- 
struction to a railroad engaged in interstate commerce 
may be prohibited by Congress. For example, men who 
attempt, by telegraphing " Webster's Dictionary," or some 
such signal, to paralyze a whole system, and make it use- 
less for the purpose of interstate commerce, or anything 

1 U. a tw. Fisher, 2 Cr. 358 (1804). 
« 12 Pet. 72 (1838). 
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else, or endeavor to attain the same result by placing ob- 
structions on the tracks which imperil the lives of the 
passengers, may, along with all others who in any way 
attempt to injure railroad property, be dealt with by the 
Federal authorities, according to their deserts. 

25. In regard to the question as to what railroads are 
under the regulating power of Congress, perhaps no 
better definition can be given than that which is found 
in the proviso to the Interstate Commerce Act: "Any 
common carrier engaged in the transportation of passen- 
gers or property for a continuous car- 
riage or shipment from one State or Territory of the 
United States, or the District of Columbia, to any other 
State or Territory of the United States, or the District of 
Columbia, or from any place in the United States to an 
adjacent foreign country, or from any place in the United 
States through a foreign country to any other place in 
the United States." As explanatory of this a quotation 
from a speech by Judge Cooley may be useful : " What 
is spoken of as the railroad system of the United States 
is an illustration of unity in diversity such as it would be 
difficult to find elsewhere in the world. Every railroad 
corporation is in a legal sense independent of all others, 
and when its line is wholly within the limits of a single 
State, and it is operated independently, the laws make 
no provision for any other than local regulation. But 
there is scarcely a line of road in the country so short or 
so insignificant that the method in which its operations 
shall be conducted is not of something more than local 
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importance, or the character of its regulation of some con- 
cern to business interests beyond the State limits. It 
may be a link in a long line, extending through two or 
more States ; it may be the principal, or, perhaps, the sole 
means for the transportation for the product of a mine or 
other important industry, which supplies many States; 
but whether of greater or less importance, it has rela- 
tions, to other roads which are not and cannot be wholly 
limited within any political division of the country, how- 
ever extensive it may be. Even the little Catskill Moun- 
tain Railroad, by the issue of coupon tickets to San Fran- 
cisco, may in a sense become a part of a transcontinental 
highway; and the citizen from the Pacific Coast who 
applies for one of the tickets has an interest in the treat- 
ment he shall receive in respect to it, which is precisely 
the same it would be if all the roads of the country were 
one in ownership and in management." ^ 

26. The criterion, then, by which to determine whether 
the construction and operation of any particular railroad 
may be regulated by Congress, is simply the determina- 
tion of the question whether the road engages in inter- 
state commerce. By engaging in interstate commerce, 
we mean making contracts for the transportation of per- 
sons or property either beyond the limits of the State, 
or between points both within the State, when such trans- 
portation is in pursuance of a contract which is but part 
of a contract for transportation between points beyond 
the limits of the State. **The Daniel Ball" was con- 

^ Third Annual Rep. Int. Com. Comm. 341. 
3 
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sidered within the power of Congress, although the par- 
ticular transportation in which she was engaged was, so 
far as she was concerned, only between points within the 
same State, but the goods were destined to points beyond 
the State, and therefore every agency employed in their 
transportation was engaged in interstate commerce. 

Whenever the point of destination of goods or passen- 
gers is not in the same State as the point of shipment, 
and the goods have been started on their final journey 
out of the State (Coe vs. Errol) ,^ any railroad which takes 
any part in their transportation, engages in interstate 
commerce, and everything about that road, its construc- 
tion, operation and management, is under the regulating 
power of Congress. Tried by this test, scarcely a rail- 
road in the country can escape, for, although there may 
be a few roads which have no rail connection with places 
outside of a single State — as, for example, the railroads 
on Long Island — yet even these few roads have more or 
less intimate connections with points in other States 
through the agency of stage and water lines, which are 
either run in connection with them, or sell through tickets 
in conjunction with them, or, at any rate, furnish them 
with an interstate traffic in the shape of goods and pas- 
sengers from points in other States. 

27. This is the view which the Interstate Commerce 
Commission takes of the scope of the power of Congress 
over railroads, as exemplified in the Interstate Commerce 
Act, for they require reports and tariffs, etc., from every 

1116U. S. 517 (1886). 
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railroad in the country. And they held the same in the 
case of Mattingly vs. The Pennsylvania Co./ in which the 
plaintiff desired an order concerning a transportation 
over the lines of the defendant between two points both 
within the State, the transportation desired forming part 
of an interstate transportation. The defendant was un- 
doubtedly engaged in interstate commerce, but resisted 
the order, on the ground that the transportation in ques- 
tion was not interstate and therefore not within the power 
of Congress to regulate, or, at any rate, not within the 
terms of the Act. The Commission held that the trans- 
portation was interstate and within the power of Congress 
as expressed in the Act. 

" The respondent's position is, in brief, that it is a car- 
rier wholly in one State, and therefore not subject to the 
Act. The fact that the particular transportation demanded 
in this case is wholly in one State is true, but the conclu- 
sion deduced from it is erroneous. It is one of the ad- 
mitted facts in the case that the respondent is engaged in 
interstate transportation, and the traffic in question is 
interstate traffic. These facts are controlling, and make 
it the duty of the respondent to receive and forward it. 



»2 



1 2 I. C. R. 806 (1890). 

* The U. S. Circuit Court of Oregon has held that the mere fact that a railway 
wholly within a State, and a vessel running between said State and another, meet 
at a point within the railway State, and thus form a continuous line of trans- 
portation between the two States, does not bring the carriers operating the railway 
and steamer within the Act, so long as the railway and steamer were under sep- 
arate control. The Court said, however, that Congress could undoubtedly regu- 
late such transportation. Ex parte Koehler, 30 F. E. 867. 
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CHAPTER IV. 

THE POWER OF CONGRESS TO CONSTRUCT RAILROADS. 

28. One of the principal items of Congressional expen- 
diture has of late years taken the shape of " River and 
Harbor " bills, by which vast sums have annually been 
appropriated for the purpose of improving the navigation 
of rivers and harbors already navigable, and opening up, 
for the purposes of commerce, rivers not naturally navi- 
gable. There has been much controversy concerning the 
appropriateness and wisdom of these expenditures, but 
there has seldom been any question made of their legal- 
ity, that is to say, of the power of Congress to appropri- 
ate money for such purposes. Surely it would seem that 
the clause of the Constitution which took away from the 
States and transferred to Congress the power to regulate 
commerce with foreign Nations and among the several 
States, also conferred upon that body authority to im- 
prove or construct the facilities by which such commerce 
is carried on. It is particularly appropriate that this 
power should be exercised over rivers because they are 
not in any sense the property of individuals, but of the 
people at large, and when, as is frequently the case, they 
flow between States, the Federal power is the only one 
which can operate upon them, for no State could have 
jurisdiction over more than a portion of the river. 
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29. But although Congress has generally confined itself 
to the improvement of the facilities of water communica- 
tion, it has not always done so. The Cumberland Road 
was built not as a military and post road only, but prin- 
cipally for the purpose of opening up commercial inter- 
course with the great West, and the same object has been 
obtained, in recent years, by the construction of the Pa- 
cific railroads. The Union Pacific was chartered by Con- 
gress, and that body also conferred upon the Central 
Pacific the right to extend its line in the State of Cali- 
fornia beyond the point authorized by the charter granted 
by the State. In a case involving the rights of the State 
to tax these franchises, the Court, speaking through Mr. 
Justice Bradley, said : " It cannot at the present day be 
doubted that Congress, under its power to regulate com- 
merce among the several States, as well as to provide for 
postal accommodations and military exigencies, had au- 
thority to pass those laws. The power to construct, or to 
authorize individuals or corporations to construct National 
highways and bridges from State to State, is essential to 
the complete control and regulation of interstate com- 
merce. Without authority in Congress to establish or 
maintain such highways and bridges, it would be without 
authority to regulate one of the most important adjuncts 
of commerce. This power in former times was exerted to 
a very limited extent, the Cumberland or National Road 
being the most notable instance. Its exertion was but 
little called for, as commerce was then mostly conducted 
by water, and many of our statesmen entertained doubts 
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as to the existence of the power to establish ways of com- 
munication by land. But since, in consequence of the 
expansion of the country, the multiplication of its pro- 
ducts, and the invention of railroads ai:id locomotion, land 
transportation has so vastly increased, a sounder consid- 
eration of the subject has prevailed and led to the con- 
clusion that Congress has plenary power over the whole 
subject. Of course, the authority of Congress over the 
Territories of the United States, and its power to grant 
franchises exercisable therein, are, and ever have been, 
undoubted. But the wider power was very freely exer- 
cised, and much to the general satisfaction, in the crea- 
tion of the vast system of railroads connecting the East 
with the Pacific, traversing States as well as Territories, 
and employing the agency of State as well as Federal cor- 
porations." ^ 

30. When Congress has given a railroad company au- 
thority to construct a line through a State, neither the 
State nor anyone else can prohibit the construction of 
that line. Thus in the important case of Pensacola Tel- 
egraph Company vs. Western Union Telegraph Com- 
pany,^ the plaintiff sought to restrain the defendant from 
putting up a telegraph line within certain counties of the 
State of Florida, on the ground that the State had con- 
ferred upon the plaintiff the exclusive right to build tele- 
graph lines in that district. The Court held that Con- 
gress had authorized the defendant to construct a line 

1 Cal. V8. Pac. R. R. Co., 127 U. S. 39 (1888). 

2 96 U. S. 1 (1878). 
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wherever there was a railroad which constituted a post 
road, and that this was a legitimate exercise of the power 
to regulate commerce and therefore the law of Congress 
was supreme and the State law must yield. Mr. Justice 
Field dissented very vigorously and said that the logical 
deduction from such a decision would be that Congress 
has power to authorize a company to construct a railroad 
within a State against the will of the State, and to exer- 
cise for that purpose the right of eminent domain, and 
this would hold true even of a company which had no 
corporate existence in that State, but only in some other 
State. 

31. The last two points were, of course, not directly in- 
volved in the case, for as to the first, the consent of the 
owners had been obtained, and in regard to the second 
only the State in its sovereign capacity could complain 
of the want of corporate existence. But it seems clear 
that Congress must possess the power of eminent domain 
for the purpose of constructing a railroad, and hence the 
power of investing a corporation with that prerogative. 
In the case just cited, the Chief Justice remarks : " The 
Government of the United States, within the scope of its 
powers, operates upon every foot of territory under its 
jurisdiction." And in Kohl vs. U. &} it was decided that 
the Government of the United States possessed the right 
of eminent domain for the purpose of acquiring land for 
government buildings, and this power could be exercised 
by its own courts, the practice formerly being to request 

1 91 U. S. 367 (1876). 
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the State authorities to condemn the land for the govern- 
ment. The Court, after remarking that the right has 
nothing to do with the tenure by which the land is held, 
says : ** The right is the offspring of political necessity 
and is inseparable from sovereignty unless denied to it 
by its fundamental law." And, speaking of the complex 
system of our government, founded upon independent 
State and National powers, the Court continues, " Neither 
is under the necessity of applying to the other for per- 
mission to exercise its lawful powers. Within its own 
sphere it may employ all the agencies for exerting them, 
which are appropriate or necessary and which are not 
forbidden by the law of its being. When the power to 
establish post-oflfices and create courts was conferred upon 
the Federal government, included in it was the authority 
to obtain sites for such oflfices and for court houses, and 
to obtain them by such means as were known and appro- 
priate." It is clear, therefore, that if Congress has power 
to construct railroads within the States, included in that 
power is the authority to obtain the land, upon which to 
construct them, by such means as are appropriate and 
necessary. If this were not so, then the obstinacy of a 
few owners, connived at, perhaps, by the policy of a 
State, might render nugatory the power of Congress to 
build an interstate railway, for it would impose an im- 
passable barrier in the shape of an impenetrable State. 

32. As to the second point, namely, the power of 
Congress to authorize a corporation of one State to con- 
struct a railroad in another State, where it has no cor- 
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porate existence, it is to be regretted that we have no 
Supreme Court decisions. The case in which the point 
was involved was, unfortunately, settled before it had 
reached the highest tribunal. But we have in the case 
of Stockton vs. Baltimore and N. Y. R. R. Co.,^ in the 
Circuit Court, a decision by a very eminent member of 
the Supreme Court, Mr. Justice Bradley. Congress had 
authorized the defendant, a corporation of the State of 
New York, to build a bridge across the Arthur Kill, 
and to construct certain piers and abutments within the 
limits of the State of New Jersey. The latter refused to 
consent to these operations and claimed that, assuming 
that Congress has power to open up ways of communica- 
tion by land as well as by water, it could not enable a 
corporation of another State to exercise corporate powers 
within the State of New Jersey, which had refused to in- 
corporate it. In deciding this point Mr. Justice Bradley 
said : " It is undoubtedly just and proper that foreign cor- 
porations should be subject to the legitimate police regula- 
tions of the State, and should have, if required, an agent 
in the State to accept service of process when sued for acts 

done or contracts made therein But in the 

pursuit of business authorized by the Government of the 
United States, and under its protection, the corporations 
of other States cannot be prohibited or obstructed by any 
State. And in carrying on foreign and interstate com- 
merce, corporations, equally with individuals, are within 
the protection of the commercial power of Congress, and 

1 32 F. A 9 (1887). 
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cannot be molested in another State by State burdens or 

impediments When the Constitution was 

adopted, it could not have been supposed that the regu- 
lations of commerce to be made by Congress might be of 
no avail to commercial corporations, or, at least, might be 
rendered nugatory with regard to them, in consequence 
of State restrictions upon their power to act as corpora- 
tions in any other State than that of their origin." And 
in another portion of the opinion the learned judge con- 
tinues: "Still it is contended that, although Congress 
may have power to construct roads and other means of 
communication between the States, yet this can only be 
done with concurrence and consent of the States in which 
the structures are made. If this is so, then the power of 
regulation in Congress i^ not supreme, it depends on the 
will of the States. We do not concur in this view. We 
think the power of Congress is supreme over the whole 
subject, unimpeded and unembarassed by State lines or 
State laws ; that in this matter the country is one and 
the work to be accomplished is National ; and that State 
interests. State jealousies and State prejudices do not re- 
quire to be consulted. In matters of foreign and inter- 
state commerce there are no States." 
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CHAPTER V. 

LIMITATIONS UPON THE POWER OF CONGRESS OVER 

RAILROADS. 

• 

33. Chief Justice Marshall, speaking of the power of 
Congress to regulate foreign and interstate commerce, 
says : " This power, like all others vested in Congress, is 
complete in itselfj may be exercised to its utmost extent 
and acknowledges no limitations other than are prescribed 
in the Constitution." ^ These limitations are to be found 
in the last two clauses of the Fifth Amendment, which 
provide that no person shall be deprived of life, liberty or 
property without due process of law, and that private 
property shall not be taken for public use without just 
compensation. So far as these clauses aflPect the power of 
Congress over railroads, they may be resolved into the 
determination of three questions : Is the property regu- 
lated private property ? Does the regulation amount to 
"taking" the property or depriving the owner of its 
use ? And, if this is so, is there any lack of due process 
of law ? It would be foreign to our purpose to go into an 
elaborate examination of this subject, as it might well 
form the occasion for a separate work. But since the 
Fourteenth Amendment has made applicable to the States 
the limitations that the Fifth Amendment imposed upon 

^ Gibbons vs. Ogden, 9 Wh. 1-196. 
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the legislative power of the United States, we may learn 
something of the nature of those limitations from the 
decisions which have been had upon the more recent 
amendment. 

34. In the celebrated case of Munn vs. Illinois/ the 
Court decided that the State might regulate the rates de- 
manded for the use of grain elevators, and that case was, 
for a while, considered somewhat radical, not on account 
of the general principles there laid down, but because the 
Court decided that they were applicable to the particular 
circumstances of that case. In other words, the novelty 
was that grain elevators were held in the same category 
with common carriers. The Court, speaking through 
Chief Justice Waite, said : " It is apparent that down to 
the time of the adoption of the Fourteenth Amendment, 
it was not supposed that statutes regulating the use of 
private, property necessarily deprived an owner of his 
property without due process of law. The amendment 
does not change the law in this particular, it simply pre- 
vents the States from doing what will operate as such a 
deprivation." And in another place : " Looking then to 
the common law, from whence came the right which the 
Constitution protects, we find that when private property 
is affected with a public interest, it ceases to be juris 
privati only. Property does become clothed with a public 
interest when used in a manner to make it of public con- 
sequence and affect the community at large. When, 
therefore, one devotes his property to a use in which the 

1 94 U. S. 113 (1877). 
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public has an interest, he, in effect, grants to the public 
an interest in that use, and must submit to be controlled 
by the public for the common good, to the extent of the 
interest he has thus created. He may withdraw his grant 
by discontinuing the use ; but, so long as he maintains 
the use, he must submit to the control." The principles 
have recently been reiterated by the Court in Budd vs. 
New York.^ 

Judge Hammond, in the Tennessee R. R. Commission 
Cases,^ speaking of the power of Congress over commerce, 
in connection with the Granger Cases, says : " There are 
to be sure, certain limitations on the power, as on all its 
other powers, arising out of the laws of private right and 
private property ; but it is too late now to deny, in view 
of these decisions of the Supreme Court, that charges for 
transportation are a matter of public concern, the private 
property engaged being dedicated, so to speak, to a public 
use, and the government may, therefore, exercise certain 
legislative control of these charges." 

35. These remarks apply not only to the regulation of 
the rates of transportation, but to the manner of, and the 
means employed in, the transportation itself. Railroads, 
and the capital invested in them, may be private property, 
but the use of them for purposes of interstate or foreign 
commerce is a matter of public concern. The business 
of carrying on that commerce is the very thing that Con- 
gress was given power to regulate, and Congress may 

1 143 U. S. (1892). 
* 19 F. R. 678 (1884). 
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reasonable charges; that the law neither contemplated 
nor allowed any issue to be made or inquiry to be had as 
to their equality or reasonableness in fact, and that in a 
proceeding by mandamus against the company to compel 
obedience to the order of the commission, although the 
company alleged that the rates fixed by the commission 
were unreasonable, the statute had deprived it of the right 
to show that judicially. The Court, through Mr. Justice 
Blatchford, said that that being the construction of the 
statute, they were of the opinion that it was unconstitu- 
tional, inasmuch as the question of the reasonableness of 
a charge for transportation was eminently a question for 
judicial investigation, which the law in question pro- 
hibited. "It deprives the company of its right to a 
judicial investigation, by due process of law, under the 
forms and with the machinery provided by the wisdom of 
successive ages, for the investigation judicially of the 
truth of a matter in controversy, and substitutes therefor, 
as an absolute finality, the action of a railroad commis- 
sion, which, in the view of the powers conceded to it by 
the State Court, cannot be regarded as clothed with 
judicial functions or possessing the machinery of a Court 
of Justice." Three justices dissented, being of the 
opinion that the commission, and not the Court, was the 
proper tribunal to decide upon the reasonableness of rates 
of charge for transportation. 

38. The above decision was as to the validity of a State 
law, but precisely the same consideration must govern the 
validity of an Act of Congress. Therefore, in the Inter- 
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state Commerce Act, it is expressly provided that the 
reports and findings of the commission shall only be 
prima-facie evidence in any court in which they may be 
produced.^ If, however, the law is to be amended so as to 
make the findings of the commission conclusive evidence, 
or if, as is urged by some, the commission is to be given 
power " to enforce its own decrees," it would seem that 
under the above case it would be necessary to confer upon 
it judicial powers and functions, and as, under the Con- 
stitution, the judicial power of the United States must be 
vested in courts whose judges hold office during good 
behavior, the Constitution of the commission would have 
to be changed.^ As the law now stands the hearings 
before the commission are of no practicable importance, 
for the conclusions of the commission are a nullity until 
they receive the sanction of a circuit court, which has, 
up to this time, always been refused, the courts in each 
case in which they have been applied to having differed 
from the commission in their opinion both as to the law 
and the facts.^ 

39. The law as to how far a legislature, or a legislative 
commission, may go in the fixing of rates, is in a very 
undeveloped and unsatisfactory state. Mr. Justice Field, 
in Georgia R. R. & Banking Co. vs. Smith,* after remark- 
ing that the authority of the legislature to regulate 

1 See Kentucky, etc., Bridge Co. m Louisville, etc., R. R., 37 F. R. 567 (1889). 
' See appendix on the Present Status of the Interstate Commerce Commission. 
' See " The Interstate Commerce Commission in the Federal Courts," in 
American Law Register and Review " for March, 1892, Vol. XXXI, No. 3. 
* 128 U. S. 174 (1888). 
4 
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charges for transportation is undoubted, adds : " Subject 
to the limitation that the carriage is not required without 
reward, or upon conditions amounting to the taking of 
the property for public use without just compensation." 
And Mr. Justice Blatchford, in the Minnesota case, says, 
quoting from the opinion in Stone vs. Farmers' L. & T. 
Co. '} " It is not to be inferred that this power 6f limita- 
tion or regulation is itself without limit. This power to 
regulate is not a power to destroy, and limitation is not 
the equivalent of confiscation." Mr. Justice Brewer, 
while Circuit Judge for the Iowa District held, in 
Chicago & N. W. R. R. vs. Dey,^ that where a schedule 
of rates has been adopted by railroad commissioners 
which fixes the charges so low that they will not pay the 
cost of necessary skilled servants, the cost of the best 
appliances and keeping the same in proper condition, 
interest on bonds, and then leave something for dividends, 
a court of equity should restrain its enforcement. But 
he also held, at a later stage of the case, that where the 
evidence as to the probability of loss was so conflicting 
that the effect of the rates was doubtful, and largely de- 
pendent on future developments, relief could not be 
granted until experience had shown that the rates were 
not compensatory.^ 

This last decision shows that the principle announced 
in the first decision, though undoubtedly just and correct, 

1 116 U. S. 307-331 (1886). 
' 35 F. R. 866 (1888). 
3 38 F. R. 656 (1889). 
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is not likely to prove available in practice, on account of 
the almost insuperable difficulties attending its applica- 
tion. It is said, and with great force, that the question 
is not whether the rates in question do actually afford the 
carrier any compensation, but whether they are • such as 
ought to afford it a revenue if its business was properly 
and economically managed. But such a question as this 
would be entirely beyond the power of the court to satis- 
factorily deal with, especially when it is called upon to 
decide such questions before the rates in question have 
actually been tried. The most that can be said is that no 
case can be found which holds that a railroad company 
can be compelled to carry at unremunerative rates. But 
the right of judicial interference exists only where the 
rates established will fail to secure the owners some com- 
pensation from their investment ; and when some compen- 
sation is allowed by the rates, the question of the amount 
of compensation becomes one of legislative policy. 

40. In this connection Chief Justice Raney, of the 
Supreme Court of Florida, well says : " The intricacy of 
the subject of tariff and freight rates, the importance of 
the interests involved, and the .difficulty of courts deal- 
ing efficiently with the matter in ordinary suits, even con- 
sidering merely the time that would be consumed, has 
led to the establishment and maintenance of commissions 
at the expense of the people. Their mission is to do 
justice as between the people and the railroad companies. 
They are not expected or presumed to place any restric- 
tions upon a railroad, except those clearly necessary to 
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effect the purposes of the Constitution and the legislation 
under it. Where a tariff has been fixed by a com- 
mission it must be tested by experiment, unless it i& 
shown or appears upon its face to be destructive of the 
railroad's interests. Neither the courts nor the railroad 
company can substitute its judgment for that of the com-^ 
mission, where there is room for difference of intelligent 
opinion."^ 

41. The remedy, therefore, must, in the majority of 
cases, be political rather than judicial, and it may not be 
out of place to remark that the seriousness of the situa- 
tion merits the careful consideration not only of the 
managers and owners of railroads, but of the community 
at large, whose interest it undoubtedly is that the rail- 
roads of the country should be thoroughly equipped and 
efficiently operated and kept up. That the prosperity of 
the railroads, and consequently their usefulness to the 
public will be very seriously impaired if rate-making is 
to pass into the control of State and National commis- 
sions scarcely admits of question. The fixing of rates 
is, indeed, but one of the almost innumerable duties 
devolving upon the management of a railroad, but it is. 
nevertheless the most important, for it is that part of the 
business in conformity to which all the other parts must 
be conducted. Receipts invariably control expenditures 
in the long run, and the poor accommodations afforded by 
unprofitable roads are notorious. When the State, aban- 
doning its legitimate field of fixing maximum rates 

» Pensacola & Atlantic R. R. vs. State, 37 A. & E. R. R. Cos. 579 (1889). 
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(little, if any, lower than the average of those already 
in force), and of remedying particular instances of 
oppression or discrimination, enters upon an active cam- 
paign of rate-making, it is virtually taking into its own 
hands a portion, but a portion only, of the management 
of the railroad's business. It is forcing them to admit it 
into a partnership with them in the conduct of their 
enterprise, but it is a partnership in which the railroads 
are the sole contributors and bear all the losses. It is 
very much as if the consumers should compel the mer- 
chants to form a partnership with them, in which the 
consumers should have the privilege of regulating the 
prices, and the merchants the task of adjusting, as best 
they might, the expenses. 

When two parties hostile in interest endeavor to jointly 
manage an enterprise, the attempt must inevitably end in 
the wrecking of the business and its probable resumption 
under the sole control of one of the parties. And this is 
the reason that active participation in rate-making in- 
variably leads to complete government control either by 
ownership or otherwise. This is the goal which all the 
continental governments have reached, and though in 
England they have endeavored to halt half-way, recent 
events would seem to indicate that there also the govern- 
ment is being irresistibly drawn towards it. In this 
country, as we have seen, matters are at present in a state 
of chaos. It is not at all likely that the authorities. 
State and National, will take any backward step in this 
respect, and though it would seem that there could hardly 
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ho a laoiv tyrannical exercise of power than that a com- 
huinity, which is unwilling to bear the burdens incident 
to the ownci>»hip of property, should yet be permitted to 
r('a|) all th(» bonotits of ownership, by securing to itself the 
right to Urto that proiHTty at a rate of compensation to be 
llxiul by itsolt*, nevertheless, the law^ is clear, that there is 
HO proviHion either in the State or National Constitutions 
Nvhieh ean 1h» etVeetively invoked in opposition to this 
tvrauuv. IVrhaps the wisest course for the owners of 
railroad pn»perty to puivue would be to endeavor to induce 
the );oV(M*unient to purchase their roads now, while the 
latter WW still valuable pro|>erties, rather than to wait 
until yt^irs ot* disastrous operation shall have so reduced 
the value of the investment that the investors will be 
Oiuuiu^lhul to accept whatever the government may choose 
to oiler. 

The courts have fully appreciated the dangers incident 
to iht^ exi»reise of sm»h powers by legislatures, but have 
fell that the evil is one beyond the power of the judiciary 
to guard against. In Wellman vs. Chicago & Grand 
Trunk K. K.,^ Mr. Justice Cahill, of the Supreme Court 
i»r Michigan, says : ** No more important question than 
(hill involved here has ever come before this Court. The 
inMur is clearly made up, and we are to determine, perhaps 
lor ull linu» the power of the State over the railroads built 
uudiM* the sanction of its laws. There are candid and 
ihoughltul men, who love justice and hate oppression, 
nnIio liuir for the result if this great public interest is 

' lA \. KSi K. K. K. C'oH. 249 (1890). 
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given over to legislative control, freed from any judicial 
supervision. I do not join in those fears, but if I did I 
could not change my views of the power which the Con- 
stitution has vested in the legislature over this subject. A 
legislator who, in the exercise of this great power com- 
mitted to him by the Constitution, suffers himself to be 
influenced by any motive except a desire to deal justly 
between the people and those who, by putting their for- 
tunes into the railroads, have enriched and made prosper- 
ous our commonwealth, is an enemy of the State, and 
unworthy of citizenship in it." 

In every country in which the people govern, the only 
salvation of the property owner must ultimately be found 
in the sense of justice prevailing in the community. No 
one ever appreciated this more fully than Chief Justice 
Marshall, who, in speaking of the extensive powers con- 
ferred upon Congress by the Commerce Clause, said : 
" The wisdom and discretion of Congress, their identity 
with the people and the influence which their constituents 
possess at elections, are, in this, as in many other in- 
stances, as that, for example, of declaring war, the sole 
restraints on which they have relied to secure them from 
its abuse. They are the restraints upon which the people 
must often rely solely in all representative governments." ^ 

» Gibbons »«. Ogden, 9 Wh. 1-197. 
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rilK (H)MMKUCE CLAUSE AND STATE RAILROAD 

LEGISLATION. 



CHAPTER VI. 

•rnK rowKU ok the state to regulate commerce. 

rj. Tlio (constitution having conferred upon Congress 
\\w powor to rogulate interstate and foreign commerce, 
tlu^ ((uostion which has occupied the judicial mind for 
nmny yoarn is, Does the grant of that power to Congress 
niH'OMHurily lU^privo the States of the right to exercise it ? 
Without going into the merits of the controversy on this 
Huhjoc^t, which is one of the most interesting in Constitu- 
tional law, wo will quote the latest utterance of the 
Hupnuuo Court upon the question. In the now famous 
cuHo of 1 jointly vs. Hardin/ Chief Justice Fuller says : 
** Tho doctrine now firmly established is, as stated by Mr. 
JuHtico Field in Bowman vs. Chicago Ry. Co.,^ 'that 
wht^ro tlio subject upon which Congress can act under its 
couum^rcial power is local in its nature or sphere of opera- 
tiouH, such as harbor pilotage, the improvement of har- 

' V\ii II. H. UK) (1890). 
M-;^» I'. H, 4U5-507 (1888). 
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bors, the establishment of beacons and buoys to guide 
vessels in and out of port, the construction of bridges 
over navigable rivers, the erection of wharves, piers and 
•docks and the like, which can be properly regulated only 
by special provisions adapted to their localities, the State 
<^n act until Congress interferes and supersedes its autho- 
rity, but where the subject is National in its character and 
admits and requires uniformity of regulation, affecting all 
the States, such as transportation between the States, in- 
<3luding the transportation of goods from one State to 
another, Congress can alone act upon it and provide the 
needed regulations. The absence of any law of Congress 
on the subject is equivalent to its declaration that com- 
merce in that matter shall be free. Thus the absence of 
regulations as to interstate commerce with reference to 
any particular subject is taken as a declaration that the 
importation of the article into the States shall be unre- 
stricted. It is only after the importation is completed, 
and the property imported has mingled with and become 
a part of the general property of the State, that its regu- 
lations can act upon it, except so far as may be necessary 
to insure safety in the disposition of the import thus 
mingled.^ " 

43. Now the part which railroads take in interstate 
•commerce is that of transporting the subjects of com- 
merce from State to State. " Beyond all question,'' says 
Mr. Justice Strong, " the transportation of freight, or the 
subjects of commerce, for the purpose of exchange or sale 
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§ 

is a constituent of commerce itself/' ^ And the same has- 
been decided as to the transportation of passengers in 
Gibbons vs. Ogden.^ If the chief business of railroads^, 
then, is a constituent of commerce itself, is it of such a 
nature as to require uniform regulation ? " It will not 
be denied," says Mr. Justice Field, "that that portion of 
commerce with foreign countries and between the States, 
which consists in the transportation and exchange of 
commodities, is of National importance and admits and 
requires uniformity of regulations. The very object of 
investing this power in the general government was to 
insure this uniformity against discriminating State legis- 
lation.''^ And the same idea is very clearly stated in 
the case of County of Mobile vs. Kimball : * " Commerce 
with foreign countries and among the States, strictly 
considered, consists in intercourse and traffic, including 
in those terms navigation and the transportation and 
transit of persons and property, as well as the purchase, 
sale and exchange of commodities. For the regulation 
of commerce, as thus defined, there can only be one 
system of rules applicable to the whole country alike ; 
and the authority which can act for the whole country 
can alone adopt such a system. Action upon it by 
separate States is, therefore, not permissible." And to 
the same effect is Leisy vs. Hardin.'' 

1 State Fr't Tax Cases, 15 Wall. 232 (1878). 

«9Wh. 1. 

nVelton iw. Mo., 91 U. S. 275-280 (1876). 

*102U. S. 691 (1881). 

5 185 U. S. 100 (1890). 
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44. These decisions show conclusively that it is beyond 
the power of the States to regulate interstate railroad 
ti'ansportation. Of course there are many State laws^ 
which, by acting upon the persons or instrumentalities 
engaged in commerce, irrespective of their employment^ 
often seriously affect commerce, but nevertheless do not^ 
in substance, amount to regulations of it. We shall take 
up in another chapter, the discussion of the question as 
to what are and what are not regulations of commerce. 
It may, however, be remarked generally that all regula- 
tions of rates and fares and the contract of transportation 
are, whatever else they may be, essentially regulations of 
commerce. In the language of Chief Justice Waite, in 
Hall vs. DeCuir,^ "We think it may be safely said that 
State legislation which seeks to impose a direct burden 
upon interstate commerce or to interfere directly with its 
freedom, does encroach upon the exclusive power of 
Congress." Regulations of commerce in the shape of 
tax laws will be considered in a separate chapter. 

45. As illustrative of the application of the principles 
above stated, it may be instructive to look at a few cases. 
The most important one is that of Wabash, etc. Ry. vs. 
111.^ In that case the railroad company had charged A 
at the rate of twenty-five cents a ton for transporting 
freight from Gilman, 111., to New York, and on the same 
day charged B fifteen cents a ton from Peoria, 111., to 
New York, the second transportation being eighty-six 

» 95 U. S. 485 (1878.) 
« 118 U. S. 567 (1886). 
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miles further than the first. A sued the company under 
a statute of Illinois, which prohibited the charging of 
the same or a higher rate for a short, as for a long dis- 
tance. The Supreme Court of the State held that the 
statute applied to such a case, that is to contracts for in- 
terstate transportation, whenever that transportation 
began or ended in Illinois. This statute, it will be ob- 
served, though professing to deal only with that part of 
the interstate transportation which was carried on within 
the State, in reality extended its effect throughout the 
country, and must necessarily influence the carrier in the 
management of its business throughout its entire line. 
For as soon as the carrier in Illinois had contracted for a 
transportation wholly within the State, say from Sheldon 
to Gilman, at a certain rate per mile, the whole world 
was prevented from contracting with it for the carriage 
of goods or passengers to or from Illinois, which contract 
involved transportation between Sheldon and Gilman, at 
a lower rate. Whatever might be the rate per mile from 
Gilman to Sheldon, a distance of twenty-six miles, the 
same rate must be charged from Peoria to New York. 
In short, the carrier's freedom of contracting for trans- 
portation to or from other States was restricted by a 
State law which compelled it to make its contracts for 
interstate carriage preserve a certain relation to those for 
carriage within the State. "The obvious injustice of 
such a rule as this," says Mr. Justice Miller, " which rail- 
road companies are by heavy penalties compelled to con- 
form to in regard to commerce among the States, when 
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applied to transportation which includes Illinois in a long 
line of carriage through several States, shows the value of 
the constitutional provision which confides the power of 
regulating interstate commerce to the Congress of the 
United States, whose enlarged view of the interest of all 
the States and of the railroads concerned, better fits it to 
establish just and equitable laws/' The law was accord- 
ingly held void. 

So also a Statute of Iowa, fixing the maximum rates 
which should be charged for transportation between 
points within the State, which was decided to include 
cases in which that transportation was only part of a 
through shipment from points in other States, was de- 
cided by the Supreme Court of Iowa to be void as to 
such a shipment.^ Counsel had contended that the law 
of Iowa entered into and became part of a contract made 
in Iowa, for shipment out of the State. In reply the 
Court said : " If the law entered into and became part of 
the contract of shipment we would have a law of Iowa 
which would control and regulate the transportation of 
freight not only to the remotest parts of the States and 
Territories of this country, but extending to all Nations of 
the earth to which lines of common carriers extend, and 
to which local carriers may undertake to transport goods. 
That such legislation is National in its character, it seems 
to us, must be conceded." 

In the Tennessee Railroad Commission Cases,^ it was 

* 22 American Law Register 373. 
2 19 F. R. 678 (1884). 
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held that a statute of Tennessee giving to a commission 
power to regulate rates for transportation within the 
State, could not apply to transportation which was only 
part of a through shipment. It was urged in this case 
as in all the others, that the State might regulate that 
portion of an interstate transportation which took place 
within its limits, because such a regulation only affected 
interstate commerce incidentally, but says Judge Ham- 
mond: 

" It is, in fact, the most direct, and, of all regulations 
the most vital to that intercourse we call commerce, to 
control the compensation for that transportation by which 
an exchange of commodities is affected ; for without the 
transportation there can be no exchange between differ- 
ent places, and it is therefore the chief element of inter- 
state commerce. It is like saying the control of the 
circulation of the blood for a space of one inch along the 
aortal trunk affects the victim's life only * incidentally,' 
to say that the control of the rates of compensation for 
that part of a great line of interstate commerce, lying 
between the boundaries of a State, so affects that com- 
merce. The injury may be small, but it is not the less 
direct, and not at all incidental, because it is only slight. 
If Tennessee may control the rates for interstate com- 
merce within its boundaries, Kentucky may, and so on, 
until the States have usurped the regulation of the whole 
matter." And Mr. Justice Miller in the Wabash Case, 
after stating that the real question is how far a charge 
made for a continuous transportation over several States 
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-which included a State whose laws were in question, 
might be divided into separate charges for each State, in 
enforcing the power of the State to regulate the fares of 
its railroads, comes to the conclusion that "We must 
therefore hold that it is not, and never has been, the de- 
liberate opinion of a majority of this Court that a statute 
of a State which attempts to regulate the fares and 
charges by railroad companies within its limits, for a 
transportation which constitutes a part of commerce 
among the States, is a valid law." 

46. Nor does it make any difference that such laws 
may be considered police regulations. Says Mr. Justice 
Strong, in Railroad vs. Husen,^ " Whatever may be the 
nature and reach of the police power of a State, it cannot 
be exercised over a subject confided exclusively to Con- 
gress by the Federal Constitution. It cannot invade the 
domain of National government." It was said in Hen- 
•derson vs. Mayor^ to " be clear from the nature of our 
complex form of government, that whenever the statute 
of a State invades the domain of legislation which belongs 
exclusively to the Congress of the United States, it is 
void, no matter under what class of powers it may fall, 
or how closely allied it may be to powers conceded to 
belong to the States.'' Substantially the same thing was 
said by Chief Justice Marshall in Gibbons vs. Ogden '? 
** Neither the unlimited powers of the State to tax, nor 
any of its large police powers, can be exercised to such 

^ 95 U. S. 466 (1878). 
» 92 U. S. 269 (1876). 
« 9 Wh. 1. 
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an extent as to work a practical assumption of the powers 
properly conferred upon Congress by the Constitution/'' 
" It does not advance the argument much," says Judge 
Hammond, " to invoke the police powers of the State to 
support this Act of the Legislature, for, with noticeable 
emphasis, it is held in the last two cases cited, as every- 
where, that neither in the exercise of the police nor any 
other power, can the State make a law which is in effect 
a regulation of interstate commerce." ^ This conclusion 
is fully supported by the two latest cases in the Supreme 
Court, Leisy vs. Hardin,^ and Minnesota vs. Barber.^ 
Strictly in line with the above cases is the recent one in 
the Court of Common Pleas for Philadelphia County, of 
Wigton vs. Pennsylvania R. R.,^ in which it was held 
that the statute of Pennsylvania punishing railroads for 
making discriminations in rates, was void as to rates for 
transportation to or from points without the State, because 
a regulation of interstate commerce which should be 
National in its character. 

47. It must therefore be concluded, as the result of these 
cases, that the States cannot regulate the fares and charges 
of railroad companies for any transportation which form& 
part of interstate commerce. But suppose the transpor- 
tation does not form part of interstate commerce ? Says 
Mr. Justice Miller : " It has often been held by this Court 
and there can be no doubt about it that there is a com- 

1 19 F. R. 678 (1884). 
2 135 U. S. 100 (1890). 
8 136 U. S. 317 (1890). 
♦ 25 W. X. C. 574 (1890). 
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merce wholly within the State that is not subject to the 
constitutional provision, and the distinction between com- 
merce among the States and the other class of commerce 
between the citizens of a single State and conducted 
within its limits exclusively, is one which has been fully 
recognized in this Court, although it may not be always 
easy where the lines of these classes approach each other 
to distinguish between the one and the other."^ 

48. Now what are the limits of this commerce which is 
said to be wholly internal? In the first place, by its 
very terms, it excludes transportation which actually 
crosses State boundaries. But the question next to be 
considered is whether it is the status of the railroad or 
the nature of the contract which determines the character 
of the transaction. That is, can the State regulate all 
transportation on a road beginning and ending within its 
limits, or only such portion of that transportation as is 
not part of a through shipment to or from points with- 
out the State ? This depends upon when interstate com- 
merce in an article commences ; that is to say, whether 
the transportation is interstate from the moment when 
the contract for shipment to a point without the State is 
made, and the article delivered to any one of a chain of 
carriers to be transported under that contract, or only 
from the time that it comes into the hands of the carrier, 
which actually does carry it out of the State. 

49. In the case of " The Daniel Ball," ^ the Supreme 

> Wabash, etc. Ry. vs. minois, 118 U. S. 557 (1888). 
« 10 WaU. 657 (1871). 
6 



66 THE RAILROADS AND THE COMMERCE CLAUSE. 

Court, speaking through Mr. Justice Field, said : " When- 
ever a commodity has begun to move as an article of trade 
from one State to another, commerce in that article be- 
tween the States has commenced. The fact that several 
different and independent agencies are employed in trans- 
porting the commodity, some acting entirely in one State 
and some acting through two or more States, does in no 
respect affect the character of the transaction." 

Accordingly in that case the transportation of goods 
between two points, both within the State, was considered 
interstate commerce because the goods were destined to 
points outside of the State. And in Coe vs. Errol,^ speak- 
ing of goods in the course of transportation to other States, 
Mr. Justice Bradley says, " There must be a point of time 
when they cease to be governed exclusively by the do- 
mestic law, and begin to be governed and protected by the 
National law of commercial regulation, and that moment 
seems to us to be a legitimate one for this purpose, in 
which they commence their final movement for transpor- 
tation from the State of their origin to that of their des- 
tination." And in another place, "Goods intended for 
exportation to another State do not cease to be part of the 
general mass of property within the State, subject as such 
to its jurisdiction, and to taxation in the usual way, until 
they have been shipped or entered with a common carrier 
for transportation to another State, or have started upon 
such transportation in a continuous route or journey." 
And speaking of goods not so shipped or entered, but 

1 116 U. S. 517 (1886). 
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merely on their way to some town or station serving as an 
entrepot and shipping point for a particular region, which 
was the predicament of the goods in question in that case, 
the Court says that such transportation is merely prelim- 
inary and performed for the purpose of putting the pro- 
perty in a state of preparation and readiness for interstate 
transportation. " Until actually launched on its way to 
another State, or committed to a common carrier for trans- 
portation to such State, its destination is not fixed and 
certain. It may be sold or otherwise disposed of within 
the State, and never put in course of transportation out 
of the State." 

These extracts make it clear that when the destination 
of a commodity to a point without the State is fixed and 
certain, commerce in that commodity has commenced. 
Therefore, whenever a carrier is engaged in transporta- 
tion, which, by reason of the origin and destination of the 
goods carried, is interstate, that carrier is engaged in inter- 
state commerce, and is not subject, as far as concerns such 
commerce, to the regulations of the State, although the 
actual transportation undertaken by it may be entirely 
within the State. 

50. But whenever the goods which are delivered to a 
carrier are delivered to him only to be transported locally, 
between points both within State, and not as part of a con- 
tract for interstate carriage, such transportation is not in- 
terstate commerce, although the goods may, in fact, have 
come from without, or be intended eventually to go be- 
yond the limits of the State. The character of the busi- 
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ness depends upon the nature of the contract which the 
carrier undertakes to perform, and the intention of the 
shipper is immaterial, unless he makes the carrier party 
to it by embodying in it his contract of shipment.^ Lo- 
cal transportation as thus defined may undoubtedly be 
regulated by the State. For example, the State of Penn- 
sylvania may make any regulation it deems expedient as 
to fares between Philadelphia and Pittsburgh, and such 
regulations, although they would be inoperative as to pas- 
sengers travelling between those cities on through tickets 
from or to points without the State, would nevertheless be 
perfectly valid as to passengers travelling on local tick- 
ets, no matter whence they come or whither they go. New 
Jersey may regulate the railroads between Camden and 
the shore as to passengers who get on at Camden, but not 
as to those who buy tickets in Philadelphia, if those tick- 
ets include ferry passage over the Delaware. These fine 
distinctions may not rest on very strong economic or sci- 
entific grounds, but they are the logical and necessary 
outcome of that wonderful system of State and National 
sovereignties under which we live and which this, and 
many other instances, demonstrates, was the offspring of 
political rather than economic necessity. That the result 
is inconsistent with the satisfactory regulation of the 
commercial interests of the country only shows the ap- 
propriateness of Congressional legislation to solve the 
problem. 

51. One point in this connection still remains unsettled. 

1 Coe V8, Errol, 116 U. S. 517 (1886). 
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It is one of some nicely. Can a State regulate the trans- 
pol'tation of persons and property between points within 
the State, when the line by means of which the trans- 
portation is carried on passes, for a portion of the dis- 
tance, outside the limits of the State ? It is true that 
such a business, though undoubtedly interstate trans- 
portation, is not technically commerce among the several 
States, for commerce, as usually defined, means the inter- 
change of commodities for the purpose of traffic, and in 
this case there is no such interchange. Yet this is a com- 
merce which, in respect to one of its constituents, the 
transportation, does concern more States than one, and it 
must be admitted that the whole trend of the recent de- 
cisions has been towards the obliteration of any distinc- 
tion that might formerly have existed between the terms ' 
transportation and commerce. Mr. Justice Wayne in 
the Passenger Cases^ quotes Martens, in his " Summary 
of the Law of Nations," as saying : " Commerce consists 
in buying from one Nation and selling to another, or 
tran^orting the merchandise from the sellers to the buyers 
to gain the freight^ This language is cited with ap- 
proval in the State Freight Tax Case,^ by Mr. Justice 
Strong, who adds: "Nor does it make any difference 
whether this interchange of commodities is by land or 
by water. In either case the bringing of the goods from 
the seller to the buyer is commerced 

52. Indeed, it is only as transporters that railroads 

»7 Howard, 283-416 (1849). 
« 15 Wall. 232-275 (1873). 



70 THE RAILROADS AND THE COMMERCE CLAUSE. 

come under the Commerce Clause at all. That the State 
through which the transportation line runs has an inter- 
est in that transportation, and consequently in the com- 
merce which is the cause of it, is evident when we 
consider how vitally even the mere physical operation of 
a railroad affects a community. The comfort and safety 
of the people of New Jersey are very directly concerned 
in the transportation of large quantities of merchandise 
or passengers through that State, even though that trans- 
portation begins and ends in Pennsylvania. New Jersey 
has also a direct pecuniary interest in it, for the success- 
ful conduct of such a business involves the investment of 
capital and the employment of labor in that State, to an 
amount proportionate to the business done. The prohibi- 
tion or obstruction of such a measure by the State of 
Pennsylvania would be a detriment to New Jersey 
directly in proportion to the extent to which the opera- 
tion of the road in the latter State was hindered or ob- 
structed. A prohibition by New Jersey, on the other 
hand, would be an injury to Pennsylvania, not only on 
account of its hindering the operations of the portions of 
the line within the latter State, but also because of the 
obstruction of the internal commerce of the State. 

53. The Interstate Commerce Commission has accord- 
ingly held that such a commerce is within the Interstate 
Commerce Act,^ and the Supreme Courts of Minnesota* 
and South Carolina^ have decided that the Constitution 

1 New Orleans Cotton Exch. vs. N. O. & T. P. R. Co., 2 I. C. R. 289 (1888). 

2 State v8. Chicago St. P., etc., R. Co., 2 I. C. R. 519 (1889). 

' Stemberger vs. Cape Fear & Y. V. R. Co., 2 I. C. R. 426 (1888). 
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of the United States will not permit a State to regulate 
the rates and fares of a transportation part of which 
takes place in another State. The Supreme Court of 
Pennsylvania, however, has held that Pennsylvania may 
tax the gross receipts received from transportation between 
two Pennsylvania points, through New Jersey.^ The 
Court must have considered that this was a commerce 
which the State of Pennsylvania had power to regulate, 
for, as will be explained later on, a State cannot tax a 
commerce unless it can also regulate it, for to tax is to 
regulate. The Court said, " In principle the case before 
us does not seem to be within the mischief which the 
Commercial Clause of the Federal Constitution was in- 
tended to prevent. In reality and substance the com- 
merce here is purely internal, whatever the mere form 
may be." Whether the Supreme Court of the United 
States will hold that the State may regulate this com- 
merce is uncertain. For Chief Justice Marshall in Gib- 
bons vs. Ogden^ said that the Constitution was intended 
to prevent any State interference with " any commerce 
which concerns more States than one," and the commerce 
in question is certainly of that character. With all due 
dejference, therefore, to the learned tribunal whose opinion 
we have cited, we incline to the view held by the Supreme 
Courts of Minnesota and North Carolina, that the pro- 
tection of the Commerce Clause extends over commerce 
which is merely interstate in regard to the transportation 

1 Commonwealth vs, L. V. K. K. Co., 22 W. N. C. 525 (1888). 
« 9 Wh. 1. 
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involved, as much as it does over commerce which is 
interstate in all respects. 

54. We come to the conclusion, therefore, that the 
power of the State to pass laws regulating commerce is 
confined to commerce which is purely internal, meaning 
by that term commerce involving transportation, entirely 
within the limits of the State, of passengers and property 
whose points of origin and destination are also both within 
the State. State laws regulating any other commerce, 
that is, commerce which involves transportation not wholly 
within the limits of the State, or of passengers or property 
whose points of origin and destination are not both 
within the State, are unconstitutional and void. 

55. The view we have taken renders it unnecessary to 
consider the effect, upon the legislation of the States, of 
the passage of the Interstate Commerce Act. State, laws 
which are regulations of interstate or foreign commerce 
are void without regard to Congressional action.^ Of 
course, if there should arise a conflict between a State law 
regulating internal commerce, and the Interstate Com- 
merce Act, or any other law enacted by Congress in pur- 
suance of its power to regulate interstate and foreign com- 
merce, the law of the State would, to that extent, be 
void, for the power of Congress, over the subjects com- 
mitted to its care, is supreme.^ This results from the dec- 
laration in the Constitution that the Constitution and the 

* Leisy vs. Hardin, 135 U. S. 100 (1890). 

' Gibbons vs. Ogden (1824) ; Brown vs, Md. (1827) ; Sinnot m Davenport, 22 
How. 227 (1859) ; People vs. Compagnie Generale, 107 U. S. 59 (1883). 
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laws made in pursuance thereof shall be the Supreme law 
of the land, and that the judges in every State shall be 
bound thereby, anything in the Constitution or laws of 
any State to the contrary notwithstanding.^ 

» Art. VI. 2. 
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CHAPTER VII. 

STATE LAWS REGULATING THE INSTRUMENTALITIES OF 

COMMERCE. 

56. In investigating the nature and scope of the power 
of Congress to regulate commerce, we endeavored to show 
that the power of Congress over the instrumentalities of 
interstate commerce is practically unlimited, because, since 
Congress could act directly upon the commerce itself, 
there is no need to look at the character of the regulation, 
but only to the nature of the commerce which the instru- 
ment is engaged in. In other words, the power of Con- 
gress over railroads arises from the fact of there being in- 
strumentalities of a business which Congress has power 
to control. Now the power of the State over such instru- 
mentalities is based upon the fact of there being, irrespec- 
tive of the business they are engaged in, proper subjects 
for local regulation. For it must be remembered that 
individuals and corporations engaged in interstate or for- 
eign commerce, have other relations to the community, in 
which their operations are carried on, than those which 
grow out of the business they are concerned in. They 
are citizens first, whatever else they may be, and as citi- 
zens they owe certain duties to other citizens and the com- 
munity at large, from the performance of which no occu- 
pation can absolve them, and for the violation of which 
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no business or calling can be an excuse. The busy mer- 
chant may find it a serious interference with his business 
to be called upon to serve on juries, but no court in the 
country would excuse him because his business was inter- 
state commerce, nor would such a court consider it any 
defence to an indictment for swindling, to set up that the 
goods sold were imported from another State. The owner 
of a large warehouse may be compelled to put#up a fire- 
escape, although the building is used exclusively for inter-r 
state goods. 

In like manner, the transportation of goods and pas- 
sengers, though it is the principal element of commerce, 
is also an operation in whose safe and careful conduct the 
conmiunity has many other than commercial interests. 
The right to carry on interstate commerce in the city of 
Philadelphia may be one which neither that city nor the 
State of Pennsylvania can infringe, but this does not en- 
able a company proposing to carry on such a business, to 
construct a steam railroad across the streets of the city. 
And it would be no defence to an indictment for man- 
slaughter for an engineer to set up that the engine negli- 
gently run was engaged in hauling an interstate train. 
In these, and in all similar cases, the State, as the pro- 
tector of the health, safety and welfare of its citizens, may 
regulate the conduct of persons within its borders, and 
their manner of using property within the State, as far as 
may be necessary to protect its citizens, and such laws, 
unless they be regulations of commerce in disguise, are 
valid, although they may seriously, but indirectly, affect 
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commerce. As was said by Mr. Justice Strong, in R. R. 
vs. Husen/ " Neither the unlimited powers of a State to 
tax, nor any of its large police powers, can be exercised to 
such an extent as to work a practical assumption of the pow- 
ers properly conferred upon Congress by the Constitution. 
. . . . While we unhesitatingly admit that a State may pass 
sanitary laws and laws for the protection of life, liberty, 
health or property within its borders, — ^it may not inter- 
fere with transportation into or through the State, beyond 
what is absolutely necessary for its self-protection. It 
may not, under cover of exerting its police powers sub- 
stantially burden either foreign or interstate commerce." 
And speaking again of the police powers : " As its range 
sometimes comes very near to the field committed by the 
Constitution to Congress, it is the duty of the courts to 
guard vigilantly against any needless intrusion." This 
doctrine has been frequently affirmed, especially in Leisy 
vs. Hardin,^ and Minnesota vs. Barber.^ 

57. The problem, then, is to lay down certain general 
principles by which to determine what laws are, and what 
are not, regulations of commerce, and to apply those 
principles to the ordinary railroad laws of the States. 
An instructive case for this purpose is that of Sherlock 
vs. Ailing.* The State of Indiana enacted a law that 
whenever a person was killed, under circumstances which 
would have given him a cause of action had he lived, 

1 95 U. S. 465 (1878). 

2 135 U. S. 100 (1890). 
» 136 U. S. 317 (1890). 
* 93 U. S. 99 (1876). 
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an action might be brought by his representatives after 
his death. The plaintiff in the case was the representa- 
tive of a man who had been killed by a steamboat colli- 
sion, occurring within the jurisdiction of Indiana, and 
occasioned by the negligence of the defendant. As this 
law created a liability which did not exist, either by the 
common or maritime law, it was argued that, it imposed a 
burden upon interstate commerce. But the Court said, 
through Mr. Justice Field, that in all cases in which 
State laws had been held void because regulations of 
commerce, the legislation condemned operated directly 
upon commerce, either by way of tax upon its business, 
license upon its pursuit in particular channels, or by pre- 
scribing conditions in accordance with which it was re- 
quired to be conducted. The opinion then continues : 
" In the present case no such operation can be ascribed to 
the statute of Indiana. It only declares a general prin- 
ciple respecting the liability of all persons within the 
jurisdiction of the State for torts resulting in the death 
of parties injured. General legislation of this kind, 
prescribing the liabilities or duties of citizens of a State 
without distinction of pursuit or calling, is not open to 
any valid objection because it may affect persons engaged 
in foreign or interstate commerce. Objection might with 
equal propriety be urged against legislation prescribing 
the form in which contracts shall be authenticated or 
property descend or be distributed on the death of the 
owner, because applicable to contracts or estates of per- 
sons engaged in such commerce. In conferring upon 
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conduct is an offence at common law, the United States 
has no common law/ and its courts cannot therefore 
punish such an action. True, the United States courts 
do sometimes enforce the common law, but only as part 
of the local law of the State whose laws they are ad- 
ministering.^ 

Nor is this result confined to criminal actions. If the 
engineer of an interstate train cannot be punished under 
the laws of the State for reckless conduct causing death 
or injury, neither can the company be sued for damages 
resulting from such negligence. As the Court says in the 
first of the above cases : " But for the provisions on the sub- 
ject found in the local law of each State, there would be 
no legal obligation on the part of the carrier, whether 
ex contractu or ex delicto^ to those who employ him, for if 
the local law is held not to apply where the carrier is en- 
gaged in foreign or interstate commerce, then in the 
absence of laws passed by Congress, or presumed to be 
adopted by it, there can be no rule of decision based 
upon rights and duties supposed to grow out of the rela- 
tion of such carriers to the public or to individuals. In 
other words, if the law of the particular State does not 
govern that relation, and prescribe the rights and duties 
which it implies, then there is and can be no law that 
does until Congress supplies it, in cases within its juris- 
diction over foreign and interstate commerce. The fail- 
ure of Congress to legislate can be construed only as an 

^ Wheaton tw. Peters, 8 Pet. 591 (1834). 

2 Railroad Co. w. Lockwood, 17 Wall. 357 (1873). 
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in this respect between the common law and the statute 
law ? Says the Court in the case under consideration, 
speaking of the law in Sherlock vs. Ailing, as an addition 
or amendment to the general body of the law previously 
existing and regulating the relative rights and duties of 
persons within the State : " This general system of law, 
subject to be modified by State legislation, whether con- 
sisting in that customary law which prevails as the com- 
mon law of the land in each State, or as a code of posi- 
tive provisions expressly enacted, is nevertheless the law 
of the State in which it is administered, and derives all 
its force and effect from the actual or presumed exercise 
of its legislative power. It has never been doubted but 
that this entire body and system of law, regulating in 
general the relative rights and duties of persons withia 
territorial jurisdiction of the State, without regard to 
their pursuits, is subject to change at the will of the leg- 
islature of each State, except as that will may be restrained 
by the Constitution of the United States." 

69. Now if the State may enact laws deJSning what acts 
of common carriers, whether interstate, foreign or domes- 
tic, shall be considered offences, and providing for their 
punishment, and may also define and declare the duties 
and obligations of common carriers to the individuals who 
employ them and to the public in general, and may pro- 
vide the manner in which these rights may be enforced 
and their infraction redressed, what is there to prevent 
the State from prescribing the precautions and safeguards 
necessary and proper to prevent, by anticipation, those 

6 
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wrongs and injuries ? If the State may declare an injury 
suffered by reason of some safeguard not having been 
provided, or some precaution not having been taken, 
a wrong, and provide for its redress, there is certainly 
no reason why it cannot expressly require that such 
safeguards shall be provided, and that such precautions 
shall be taken, and provide for the punishment of those 
who neglect or refuse to comply with such regulations, 
whether or not such negligence is followed by an accident. 
It may even take the matter into its own hands and itself 
provide the safeguard, in the shape of an official inspec- 
tion of the instruments used by the carrier in conducting 
its business, and to make this precaution effectual, may 
prohibit the employment of any instruments not so in- 
spected and found satisfactory. "And it may be said 
generally that the legislation of a State, not directed 
against commerce or any of its regulations, but relating 
to the rights, duties and liabilities of citizens, and only 
remotely and indirectly affecting the operations of com- 
merce, is of obligatory force upon citizens within its ter- 
ritorial jurisdiction, whether on land or water, or engaged 
in commerce, foreign or interstate, or in any other pur- 
suit.'' ^ 

60. But, under the guise of legislating upon the in- 
strumentality, the State cannot actually regulate the com- 
merce in which it is employed, if that commerce be 
foreign or interstate. An illustration of this is the case of 
Hall vs. De Cuir.^ The State of Louisiana enacted a law 

» Sherlock vs. Ailing, 93 U. S. 99 (1876). 
» 95 U. S. 485 (1878). 
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making it unlawful for common carriers to refuse admission 
to their conveyances, or to expel any person whatsoever, ex- 
cept on account of lack of accommodation, or the neglect 
or refusal of the passenger to pay the customary fare or 
his disorderly conduct, etc., and provided that such rules 
as should be made for this purpose should not make any 
discrimination on account of race or color. The Supreme 
Court of the State held that this Act compelled the owner 
of a steamboat on the Mississippi, engaged in interstate 
commerce, to allow all persons carried within that State 
equal rights and privileges in all parts of the conveyance, 
and that therefore a colored person who was taken on 
board to be transferred between two points within that 
State, was entitled to damages for having been refused 
admittance into the cabin reserved for whites. 

It will be noticed that whatever else this law might 
have been, it was certainly a regulation of commerce, for 
it sought to govern the carrier in his choice, not so much 
of the manner in which he should carry on his business, 
but of what that business should consist. The carrier 
proposed to provide accommodations for a certain kind 
for people of a certain class, but the State said that this 
should not be done with regard to persons, taken up for 
local transportation. Hence it was manifestly a regula- 
tion of commerce, and not a regulation of the instrumen- 
tality, affecting commerce. But as the local commerce is 
itself subject to regulation by the State, and is only an in- 
strument or auxiliary of commerce, regulations concerning 
it will be valid although they more or less affect interstate 
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commerce. But when in pursuance of its power to regulate 
its domestic commerce, the State passes laws which amount 
to regulations of interstate commerce also, they are, so far, 
void. " But when a plain and unmistakable case of direct 
action on commerce itself is presented, — ^as all regulations 
or restrictions on the contract of transportation must be, 
all that may be looked to is the character of the commerce 
so regulated, and if it be interstate transportation, regu- 
lation or restriction by the State is void.'' ^ Thus in this 
case the steamboat owner proposed to make a contract with 
a passenger for interstate carriage, by which he engaged 
to furnish accommodations free from colored people, but 
the State prevent-s his making or carrying out that con- 
tract, by compelling him, when he comes within the State, 
to allow colored persons to penetrate all portions of the 
vessel. It would have been the same had the State for- 
bidden a railroad company from excluding smokers from 
any car on any train, for this would have compelled any- 
one coming from another State to submit to something 
which he considered an annoyance, and which he had 
stipulated in his contract for interstate transportation 
should not occur, and submission to which could not in 
any sense be said to be necessary for the preservation of 
the health and safety of the community.^ 

*Tenn. R. R. Commission Cases, 19 Fr. 710. 

^ The Supreme Court of Indiana, in State vs, Indiana & Ohio Gas Co., 2 I. C. P. 
758 (1889), held that a statute prohibiting the piping of natural gas or petroleum 
to anj point without the State, was void. But the same Court held valid a stat- 
ute limiting the pressure at which natural gas should be conveyed in pipe lines. 
Jamison vs, Indiana Natural Gas & Oil Co., 3 I. C. R. 613 (1891). The Court of 
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61. In the case of Western Union Telegraph Company 
vs. Pendleton.^ The law in question required every tele- 
egraph company to send messages in the order in which 
they were received, and forbidding them, with certain ex- 
ceptions, to give precedence to any message, and that the 
messages should be delivered by messenger whenever the 
recipient lived one mile of the station. This, it will be 
seen, was substantially similar legislation to that in the 
case above. It was an attempt on the part of the legis- 
lature of the State to declare what contracts the company 
might make in conducting their business, and in what 
manner they should carry out those contracts. In fact, 
it attempted to add two terms to every contract which the 
company made : 1st., That the message should only be 
postponed for certain reasons. 2d., It should be delivered 
by a messenger. Plainly, then, this statute was aimed at 
the business itself, and where that business was interstate 
commerce, it was void. It did not seek to govern the ac- 
tions and operations of the company within the State, in 
the general aspect of those actions as things done in the 
community and affecting its welfare, but as a part of a 
particular business, and was simply a regulation of that 
business, and consequently void. In reply to the sugges- 
tion that the law was justified by the police powers, the 
Court said : " Undoubtedly, under the reserve powers of 
the State which are designated under the somewhat am- 

Appeals of Virginia held a statute limiting the number and character of freight 
trains which could be run on Sundays on railroads within the State, void as to 
interstate trains. N. & W. K. R. vs, Virginia, 3 I. C. R. 671 (1891). 
1 122 U. S. 347 (1887). 
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biguous term of police powers, regulations may be pre- 
scribed by the State for the good order, peace and pro- 
tection of the community. The subjects upon which the 
State may act are almost infinite, yet in its regulations 
with respect to all these there is this necessary limitation, 
that the State does not thereby encroach upon the free 
exercise of the power vested in Congress by the Consti- 
tution.'^ It does so encroach whenever its legislation 
amounts to a regulation of interstate commerce, although 
it may be cloaked under a regulation either of the instru- 
mentality or of the local commerce. 

62. The difficulty in each case is to determine whether a 
law is, or is not, a regulation of commerce. As Chief 
Justice Waite says, in Hall vs. DeCuir : ^ " The line which 
separates the powers of the State from the exclusive power 
of Congress is not always strictly marked, and sometimes 
it is not easily determined on which side a particular case 
belongs. Judges not infrequently differ in their reasons 
for a decision in which they concur. Under such circum- 
stances it would be a useless task to attempt to fix an ar- 
bitrary rule by which the line must in all cases be loca- 
ted. It is far better to leave a matter of such delicacy to 
be settled in each case upon a view of the particular rights 
involved." 

63. Perhaps, for the purpose of the subject under con- 
sideration, the best test that can be given is this : Are the 
rights and duties which the Act seeks to modify those 
which spring from the relation of the parties, or those 

» 95 U. S. 485-488 (1878). 
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which more properly arise from the contract between them. 
If the jSrst is the case, and the law can be considered as a 
proper one for the preservation of the good order, peace, 
or protection of the community then it is valid, no matter 
how it may affect commerce. But if it be essentially an 
attempt on the part of the State to deal with matters 
which are more properly the subject of contract between 
the carrier and the person* employing him, then it is an 
attempt to restrict his freedom in making contracts, and 
must be void when the contract sought to be made is one 
in the course of interstate transportation. The grounds 
for this theory have already been discussed. It is simply 
an epitome of the general principles laid down in Smith 
vs. Alabama, and Hall vs. DeCuir, that all the rights, duties 
and liabilities which arise from the status of common car- 
Tiers, and their relations to the persons employing them 
and the community at large, must exist by virtue of the 
local law, and may be modified by the authority to whose 
sanction the local law owes its force and effect ; but that 
all rights, duties and liabilities which have their origin in 
a contract between the parties, and have no connection 
with the good order, peace and. safety of the community, 
but only with the convenience or commercial advantage 
of the contracting parties, can only be modified or added 
to by the authority which has exclusive jurisdiction of the 
subject-matter of such contracts. 

64. Perhaps the difference between the two classes of 
regulations can be better explained by taking a concrete 
example. Suppose, for example, the legislature of a State 
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should enact a law that hfereafter no oil lamps should be 
used in passenger trains running on the railways of the 
State. Clearly, such a regulation, being calculated to 
preserve the safety and welfare of the travelling public, 
would be of obligatory force upon all railways within the 
State, whether engaged in carrying interstate passengers 
or not, and whether the trains were entirely within the 
State, or ran also to points outside. It is the State law 
which defines the liability of the carrier in case he should, 
by providing improper lights, cause injury to persons and 
property, and therefore that law, which redresses the in- 
jury, may also provide for its prevention, by prohibiting 
the use of articles likely to cause it. Therefore that rule 
must apply also to trains engaged exclusively in inter- 
state transportation, and only passing through the State, 
for there is no separate system of law for persons travel- 
ling through the State as distinguished from persons re- 
maining in it. 

Should, however, the legislature enact that hereafter all 
railroad cars in the State shall be provided with lights 
sufficiently brilliant to enable passengers to read with ease 
in all parts of the car, a very different question would be 
presented. Such a law could in no sense be considered a 
law dealing with the rights and duties which can be sup- 
posed to arise out of thfe status of the parties, as carrier 
and passenger, for no one would suppose that the health 
and welfare of the community required that cars should 
be sufficiently well lighted to read in, or that any injury, 
of which a court would take cognizance, had been inflicted 
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upon a passenger who had been compelled to sit idle, 
when, had the company provided him more comfortable 
and suitable accommodation, he might have read an inter- 
esting book. The law would simply add an additional 
term to all contracts for carriage, dejSning what service 
the passenger should have a right to expect for his money ; 
in no way differing from a law regulating how much the 
carrier should have a right to expect to receive for his 
services. A law of the latter kind we have seen is void 
as to contracts for interstate carriage,^ and so also a law of 
the former.^ Such laws are regulations of commerce in 
the plain meaning of the term. Therefore, if the railroad 
company choses to provide less comfortable accommoda- 
tions for its interstate passengers, the State could not in- 
terfere and regulate the contractual relations between them 
by requiring the company to furnish more luxurious ap- 
pointments for such passengers, nor could the passengers 
themselves sue for damages under such a law, for not fur- 
nishing accommodations which they had not contracted 
for. 

Consequently when the State of Missouri enacted a law 
requiring all railroads within the State to furnish double- 
decked cars for the shipment of sheep, the Supreme Court 
of the State held that the law was void as to interstate 
shipments.^ 

66. And we think the same view would be taken by the 

1 Wabash, etc., R R. vs. 111., 118 U. S. 557 (1886) ; Carton vs. 111., Cent. R. R., 
22 AI. Reg. 373. 
• W. U. Tel. Co. V8. Pendleton, 122 U. S. 347 (1887). 
» Stanley vs. Wabash, etc., R. R., 3 I. C. R. 176 (1890). 
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Supreme Court of the law of Illinois which is as follows ; 
" Every railroad corporation shall cause its trains to stop 
upon arrival at each station advertised by such corpora- 
tion as a place for receiving and discharging passengers 
upon and from such trains, a sufficient length of time to 
receive and let off such passengers with safety. Provi- 
ded, all regular passenger trains shall stop a sufficient 
length of time at the railroad stations of county seats to 
receive and let off passengers with safety." An action 
having been brought to recover a penalty from the rail- 
road company for refusing to stop at a certain county seat 
at which the train was not advertised to stop, on account 
of which refusal the plaintiff was unable to take the train, 
the Supreme Court of Illinois held that the penalty was 
recoverable as the act was a legitimate exercise of the 
police powers.^ 

Now we think this view may well be questioned. The 
provision that trains which were advertised to stop should 
stop long enough to insure the safety of persons getting 
on or off was undoubtedly a typical and legitimate exer- 
cise of the State's power to provide for the safety of the 
community. Such also would have been an act regulat- 
ing the speed of all trains while running through county 
seats, and even perhaps requiring them to stop there. 
But an Act requiring them to stop long enough to receive 
and let off passengers at every county seat was simply, and 
on its face, an attempt to accomplish indirectly, under the 
guise of a police regulation, what the State would not do 

1 Chicago & Alton R. R. vs. 111., 13 A. & E. R. R. Cas. 42 (1883). 
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directly, namely, compel the company to carry local pas- 
sengers on all through trains, and prohibit it from devot- 
ing a train exclusively to interstate business. It was pal- 
pably a regulation of the contract of transportation, and 
therefore void as to interstate transportation. 

66. But State laws regulating the character of the ac- 
commodation which railroads shall furnish, though admit- 
tedly regulations of commerce, must be enforceable as to 
that commerce which it is acknowledged the State may 
regulate, unless in such enforcement the regulation of a 
commerce which only Congress can regulate is necessarily 
involved. For example, the laws would undoubtedly be 
good as to any train running entirely within the limits of 
the State, and not engaged in carrying interstate passen- 
gers. Is its application prevented because interstate pas- 
sengers may happen to share in the superior accommoda- 
tions which must be provided for local traffic ? The effect 
upon such interstate commerce is certainly incidental, and 
does not make the law a regulation of it. Nor is it ma- 
terial that the cars so fitted are actually used on trains 
running out of the State. All that the law requires is 
that when a railroad company engages in local commerce 
it must provide certain facilities for that commerce, and 
the fact that since the same instruments are used for in- 
terstate commerce, that commerce will also partake of 
those facilities, is immaterial, unless the necessity of com- 
plying with those regulations as to local commerce will 
impede the carrier in contracting to provide certain ac- 
commodations for interstate commerce. But such an im- 
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pediment must be a direct aud substantial one, one which 
practically prevents the carrier from making contracts of 
a certain kind, as in Hall vs. DeCuir. It will not be suf- 
ficient that the necessity of complying with the regula- 
tions concerning local commerce will make it more trou- 
blesome or expensive to make such contracts, provided the 
contracts can still be made, and provided that the ef- 
fect be an indirect effect of the regulation of the local 
traffic. 

67. Thus a law of Mississippi requiring all railroad 
companies in the State to provide separate accommodations 
for whites and negroes, under which a railroad company 
was indicted for neglecting to provide such accommoda- 
tions for whites and negroes carried locally, was held valid 
so far as local passenger traffic was concerned, but the 
Court plainly intimated, as had also the State Court, that 
so far as the Act required the separation, or provision for 
separation, of interstate passengers, it was within the case 
of Hall V8, DeCuir, and void.^ It could not, therefore, 
apply to trains which did not carry any local passengers, 
but when the company engaged in local transportation it 
must conform to all State regulations in regard thereto, 
though the necessity of so doing would indirectly increase 
the expense of carrying interstate passengers. 

68. In like manner a law providing that all unoccupied 
upper berths should be closed at the request of the occu- 
pants of the lower berths would be valid as to all cars used 
for local as well as interstate traffic, but could not apply to 

» L. N. O. & T. R. R. vs. Miss., 133 U. S. 587 (1890). 
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cars used exclusively for interstate transportation, nor 
could an interstate passenger take advantage of its pro- 
vision, for the State has no power to regulate his contract 
with the company. 

Such laws, so enforced, in no way interfere with the 
carrier's freedom in making or carrying out contracts for 
interstate trafl&c. On the other hand, a law prohibit- 
ing a passenger from occupying a whole section when 
there yras not plenty of room, would be void as to any one 
proposing to use that section for an interstate journey, al- 
though the car also carried passengers locally. For such 
a law would directly restrict the company's freedom in 
making interstate contracts, for it would be utterly unable 
to guarantee an interstate passenger a whole section, just 
as in Hall vs. DeCuir, the steamboat owner was unable to 
aflford such a passenger accommodations free from negroes. 
Nor can the States make compliance with such laws a con- 
dition of the privilege of carrying on local transportation, 
for that would be to place a burden upon interstate com- 
merce, not warranted by the police powers, and would be 
an attempt to do indirectly what they cannot do directly. 
But a law fixing the rates which shall be charged for local 
transportation is not void because, by cutting down the 
revenues of the roads from local business, it impairs their 
ability to make low rates for interstate traffic. Such an 
effect is not directly brought about by the enforcement of 
the local law, and is entirely too remote. This was one 
of the points decided in the Granger Cases, and it was 
there said that if it be found that the States in regulating 
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70. In the matter of regulating the use of its highways, 
natural or artificial, the power of the State has always 
been conceded. The only contest has been as to what 
should be considered regulations of the highway as dis- 
tinguished from regulations of commerce. For exam- 
ple, a State law making it a criminal offence to have 
intoxicating liquors in one's possession would be void as 
to one who was simply transporting those liquors on the 
highway to or from another State. On the other hand, 
it could not be contended that, if a State enacted a law 
requiring that all persons driving at night should carry 
lanterns, the law would be inapplicable to persons driving 
across the State boundaries. In the numerous bridge 
cases it has repeatedly been held that the power of the 
State to build bridges, dams, or locks across the rivers ex- 
clusively within its limits, is not taken away by any clause 
of the Constitution, and can only be qualified by the laws 
of Congress passed in pursuance of its power to regulate 
commerce.^ Thus in Escanaba vs. Chicago,^ it was decided 
that the State of Illinois could erect draw-bridges across 
the Chicago river, and regulate the length of time they 
should be kept open, and provide that at certain times 
they should not be open at all. And Judge Wallace de- 
cided in the United States Circuit Court that the law of 
New York compelling the telegraph companies within 
New York city to place their wires underground was a 

1 Oilman w. Phila., 3 Wall. 713 (1866) ; Wilson m. Black Bird Creek Co., 2 Pet 
251 (1829). 
« 107 U. S. 678 (1883). 
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legitimate exercise of the State's right to regulate its in- 
ternal affairs, and was enforceable as to a telegraph com- 
pany whose business was largely interstate. ^ 

And Mr. Justice Matthews, in Smith vs. Alabama,^ 
speaking of the power of the State says : " The width of 
the gauge, the character of the grades, the mode of cross- 
ing the streams by culverts and bridges, the kinds of cuts 
and tunnels, the mode of crossing other highways, the 
placing of watchmen and signals at points of special dan- 
ger, the rate of speed at stations and through villages, 
towns and cities, are all matters naturally and peculiarly 
within the provisions of the law, from the authority of 
which the modern highways of commerce derive their ex- 
istence. The rules prescribed for their construction and 
for their management and operation, designed to protect 
persons and property otherwise endangered by their use, 
are strictly within the limits of the local law. They are 
not, per se^ regulations of commerce." And if the State 
may regulate the speed of trains, it may also require the 
companies to equip their trains with such appliances for 
governing speed as it may think proper. 

But it is said that all such regulations will cast a bur- 
den upon interstate commerce. That they will to some 
extent curtail the freedom of action of persons engaged 
in such business, and that they may compel those persons 
to make larger expenditures than they otherwise would, 
and may thus cut down their profits, is not denied. But 

1 W. U. Tel. Co. vs. Mayor, 2 I. C. R. 533 (1889). 
« 124 U. S. 465 (1888). 
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such regulations do not cast any burden upon interstate 
commerce as such, but only upon the carrying on of cer- 
tain operations, upon the conducting of which in a proper 
manner, depends the safety and good order of the commu- 
munity. Nor is the freedom of anyone to engage in in- 
terstate commerce restricted or curtailed, but only their 
conduct and the use of their property in situations in 
which the health, safety and good order of the commu- 
nity are involved. That a proper regard for objects of 
such vital importance to the people of the State may re- 
quire the expenditure of more money to provide for their 
accomplishment, is, as we have seen, only the incidental 
effect of such requirements, and has no bearing upon the 
question of their validity, for the reduction of the profits 
is not the object aimed at, and the additional expenditure 
is not required of the interstate carrier, because the trans- 
portation is interstate, but because transportation of any 
kind involves the safety of others. 

71. The Massachusetts Railroad Commission, speaking 
of the problem of automatic couplers, says : " It would 
seem, however, that all compulsory State legislation, pre- 
scribing the use of any one coupler, must be unconstitu- 
tional and void so far as it relates to interstate commerce, 
f(yr no State can direct the manner in which interstate com- 
merce shall be conducted ; and so much of our commerce 
is interstate that only an insignificant fraction will remain 
subject to the restrictions of local legislation in this re- 
spect." Now undoubtedly no State can direct the manner 
in which interstate commerce shall be conducted, for that 

7 
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is regulating commerce in the plainest sense of the term. 
But when that phrase is used to describe State legislation 
regulating the conduct of persons, irrespective of their 
particular business, it certainly cannot be said to be equiv- 
alent to regulating interstate commerce. For if a law for- 
bidding or punishing reckless driving is, when applied to 
a man driving a wagon from another State, or loaded with 
interstate goods, a direction of the manner in which com- 
merce shall be conducted, that is, a regulation of it, and 
void, then the people on the streets of our cities, or upon 
the highways of the State, are absolutely at the mercy of any- 
one hauling interstate goods, for he may rush at a mad pace 
through all the busiest thoroughfares, and not one of his 
victims can hold him answerable, for the only law 
which he has^ violated is void as to him. The statement 
of the commission that all regulations concerning auto- 
matic couplers must be dbmparatively useless unless appli- 
cable to interstate as well as State traffic, is also true of 
almost any other regulation of railroads. This very con- 
dition of affairs, instead of being a reason why the States 
should not possess the power to regulate all those instru- 
ments of commerce that come within their borders, is a 
conclusive reason why they should have that power. 
Otherwise, the preservation of the health and safety of 
their inhabitants, for which it is not only their right but 
their duty to provide, must, to a large extent, be prohib- 
ited to them. 

72. That State statutes, of the kind under considera- 
tion, may, and frequently do, conflict, to the detriment 
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and embarrassment of interstate railway transportation, 
is but too true. But it does not follow that, because the 
different States may pass different and conflicting laws 
upon a subject within their jurisdiction, neither of them 
can exercise that jurisdiction. Arguments drawn from 
the possible conflict of State regulations have frequently 
been made use of for the purpose of determining whether 
a given law belonged to the particular class of regulations 
of interstate commerce which the States could pass in the 
absence of Congressional action. If the result of conflict- 
ing State regulations of that particular character would 
be the embarrassment and injury of interstate commerce, 
then, certainly, the Constitution never meant that the 
States should have power to pass such laws at all, and the 
silence of Congress can only be construed to mean that 
no legislation of that character should be made by the 
States. This was decided in Railroad vs. Husen,^ and 
Welton t;«. Missouri.^ Hence it is apparent that when 
the law in question is not a regulation of commerce at all, 
the actual or possible effect upon interstate commerce, 
should conflicting laws be passed by other States, has 
nothing whatever to do with the question. For example, 
the power of the State to, regulate the form and authenti- 
cation of contracts cannot be influenced by the fact that 
other States may enact laws requiring a different form, or 
fuller proof, although commerce among the States may be 
affected and impeded. It is the conflict and not the laws 

1 195 U. S. 465 (1878). 
«91 U. S. 275 (1876). 
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between which it occurs that hinders and impedes com- 
merce, and no reflex action upon the laws themselves can 
arise from their opposition. The fact that an injurious 
conflict may arise from State laws regulating commerce is 
conclusive proof that the power to make regulations of 
that character is taken away from the States by the Con- 
stitution ; but the fact that such a conflict has arisen be- 
tween State laws not in themselves regulations of com- 
merce, nor amounting to such, is conclusive only of the 
appropriateness of the subject for Congressional regula- 
tion. 

Moreover, it will be noticed, that in all the cases 
in which State laws have been declared void on the 
ground that a conflict injurious to commerce would or 
might result, if each State was allowed to pass such laws, 
it was the possible and not the actual existence of such a 
conflict which prevented the State from ever passing laws 
of this' kind. In other words, if a State law will be void 
when it obstructs commerce, by conflicting with other 
State laws, it must be void ah initio, and not when the 
conflict first arises. Otherwise, which law would be void, 
the one which the first State had a right to pass because 
no conflict then existed, or the law of that State which, 
by passing a subsequent measure of a different character, 
caused the conflict ? If the first is void, then it is in the 
power of any State to repeal certain laws of all the other 
States. If the second one only is void, then one State 
may, by first legislating on this subject, shape and control 
the legislation of all States in the Union, because all the 
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others would be powerless to pass different laws, because 
such laws would be void, for to allow their validity would 
be to permit a conflict. If it is said that both laws would 
be void, then we reach the absurd conclusion that admit- 
tedly valid laws of all the States may be rendered null 
and void by a single law of a single State, though the law 
annulling them is itself void. The States would then 
resemble men employed in a powder mill ; the incautious 
or deliberate action of one may cause the destruction of 
all, including the one who brought it about. Whether, 
when all laws were thus repealed, they might begin over 
again until a new conflict arose, when all laws would be 
again annulled, and thus keep up the play, as in chess, 
until a checkmate is arrived at, when the board is cleared 
and a new game commenced, would be an interesting 
question. 

73. This reductio ad absurdum^ we think, conclusively 
shows that if State laws upon the subjects under consider- 
ation are good at all, they must continue to be good even 
when a conflict arises. Now the Supreme Court has held 
in Smith vs. Alabama, and Nashville, etc., R. R. vs. 
Alabama, that such laws are within the scope of State 
legislation. Therefore such laws are valid even though 
a conflict does arise. It is perfectly evident that the 
States may pass as irreconcilable laws in regard to the 
kind of engineers as in respect to any other part of the 
-equipment of a railroad, and that such inharmonious laws 
may impede commerce. Yet in neither opinion does the 
Court even consider the question of a possible conflict. 
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Jf ow if they thought that that question had anything to 
do with the validity of the law, they certainly would have 
examined it, as they have done in other eases, for we have 
shown that if a conflict will ever make a law void, that 
law cannot be passed at all. Therefore the silence of the 
Court on the question of a possible conflict shows that a 
conflict had nothing to do with the validity of the law, 
and that the decision could not have been different had 
the case presented an actual conflict, injurious to com- 
merce. Hence we conclude that State laws which do not 
amount to regulations of commerce, but are merely legit- 
imate exercises of the inherent powers reserved to the 
States, must be valid, until displaced by Congress. 

74. It is true that a statute requiring, for example, all 
cars to be fitted with a kind of coupler which was not 
used outside of the Staite, would certainly impair, to some 
extent, the usefulness of those cars for interstate traffic, 
and the usefulness of cars owned elsewhere for interstate 
traffic in which that State was involved. But it does not 
follow that because this is the result the law which is re- 
sponsible for it is necessarily void. To impair the useful- 
ness of the facilities of the carrier for interstate commerce 
is neither the object nor the necessary result of such a 
law, but only its incidental effect. The law of Pennsyl- 
vania which authorized a bridge across the Schuylkill, 
and thus rendered useless a wharf formerly used for in- 
terstate commerce, was not, on that account, any less valid, 
because, since the law was not a regulation of such com- 
merce, either in its object or in its reasonable or probable 
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eflfect, the fact that it did actually destroy such commerce 
was immaterial/ So, also, the law of Delaware, author- 
izing a dam across a navigable creek, was held valid, al- 
though the dam absolutely excluded interstate commerce 
from such a creek, because the subject which the law dealt 
with or regulated was not a commerce, but only the phys- 
ical characteristics of the country in their relation to the 
health of the inhabitants.^ And the law of Oregon pro- 
viding for the erection of a bridge across an important 
navigable river was valid, although the bridge cut off 
communication from the sea, and thus rendered useless 
the facilities which the plaintiff had provided for inter- 
state commerce.^ In these cases the laws were valid, al- 
though the structures authorized by them did seriously 
obstruct commerce, because the structures were authorized, 
not as obstructions to commerce, but for the purpose of 
carrying out objects within the legitimate scope of State 
legislation. 

75. We conclude, therefore, that the State has power 
to regulate, in the minutest detail, the road-bed, rolling- 
stock, operation and management of all railroads within 
its limits. And when such regulations are legitimate 
ones for the preservation of the health, safety or welfare 
of the community, and do not amount to regulations of 
commerce, they apply to all railroads and railroad cars 
and engines which are used within the State, and such 

» Gilman V8, Philadelphia, 3 Wall. 713 (1866). 

* Wilson tw. Black Bird Creek Co., 2 Pet. 251 (1829). 

» Willamette Bridge Co. m Hatch, 125 U. S. 1 (1888). 
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regulations are valid even though the subjects to be regu- 
lated are instruments of interstate or foreign commerce. 
For example, the State may regulate the kind of rails, 
switches, signals, etc., which shall be used in operating 
the railroads in the State. It may prohibit any car 
which is not provided with certain safety appliances from 
being run on any railroad in the State, even though the 
car may have come from another State, or be loaded with 
interstate goods. It may stop at the border any car 
which is not fitted with a required kind of coupler, or 
air brake, or contains a " deadly car stove," etc. 

76. If disastrous and vexatious impediments and de- 
lays in the transportation of persons and merchandise 
between the States result, as they most probably will, 
from the passage and enforcement of such laws by differ- 
ent States, the remedy must be sought, not in the courts, 
but in the paramount power of Congress. That the rail- 
roads have hitherto enjoyed a comparative immunity 
from State regulations is no ground for claiming that 
immunity as a right ; nor is the pre-eminent appropri- 
ateness of the subject for uniform regulation and control 
any reason why local and diverse regulation should be 
invalid. It is only a reason why State regulation should 
be most inappropriatey and action by Congress absolutely 
essential, because of that inappropriateness. But there 
being no clause of the Constitution which condemns 
State legislation because of its being unsuited to the sub- 
ject-matter, and Congress not having been given an ex- 
clusive but only a paramount power to provide for the 
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health and safety of the community, whenever the sub- 
jects affecting it are connected with interstate commerce, 
there is no ground upon which such State laws, however 
inconvenient, can be declared unconstitutional or void. 
If, therefore, the States do enter upon a course of legisla- 
tion of this kind, as some of them already have done, 
^nd it is found that such laws are an obstruction to inter- 
state commerce, Congress must be appealed to to remove 
the inconvenience by repealing all such laws by enacting 
^ single, uniform law of its own, providing in a much 
more efl&cient and satisfactory manner for the attainment 
•of those objects which the diverse laws of the different 
rStates had hindered rather than advanced. Congress 
•can remedy the evils of the present system by replacing 
it with a better one, but the courts, even were they so 
»disposed, could do nothing but abolish what already 
^^exists, and would be powerless to provide a substitute. 
As well advocate a general conflagration to renovate a 
-city, as to call upon the courts to relieve commerce by 
iannuUing all State laws. 
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PART III. 

THE COMMERCE CLAUSE AS AFFECTING STATE 

TAXATION OF RAILROADS. 



CHAPTEK VIII. 

TAXATION OF RAILROAD GROSS RECEIPTS. 

77. Closely allied to the State's power to regulate the 
instrumentalities of interstate commerce is its power ta 
tax them. The foundation of the first power, we have 
seen, rests upon the fact that corporations and individuals^ 
whatever their business, owe certain duties to the com- 
munity in which, and under whose protection, they carry 
on their operations. In return for this protection, and 
in fulfillment of their duty, as citizens, to contribute to- 
the support of the State government, they may be called 
upon to pay taxes. Indeed, the power of the State to 
tax persons and property within its limits is fundamental^ 
is, in fact, the most important of those powers possessed 
by the States before the Revolution, and not surrendered 
by them to the National government by the Constitu- 
tion. But it results from the complex nature of our 
government, that powers which would otherwise be para- 
mount in the States are, in their exercise, more or less 
restrained by those granted to the United States. Thus,, 
in the great case of Brown vs. Maryland,^ the precursor 

1 12 Wh. 419 (1827). 
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of the " Original Package " Case, Chief Justice Marshall, 
speaking of the State's power to tax, said : " We admit 
this power to be sacred, but cannot admit that it may be 
used so as to obstruct the free exercise of a power given 
to Congress. We cannot admit that it may be used so as 
to obstruct or defeat the power to regulate commerce. It 
has been observed, that the powers remaining with the 
States may be so exercised as to come in conflict with 
those vested in Congress. When this happens, that 
which is not supreme must yield to that which is su- 
preme. This great and universal truth is. inseparable 
from the nature of things, and the Constitution has ap- 
plied it to the often interfering powers of the general 
and State governments, as a vital principle of perpetual 
operation. It results, necessarily, from this principle, 
that the taxing power of the State must have some 
limits." 

And Mr. Justice Strong, in the important case of the 
State Freight Tax,^ lays down the doctrine, that, " While 
upon the one hand, it is of the utmost importance that 
the States should possess the power to raise revenue for 
all the purposes of a State government, by any means 
and in any manner not inconsistent with the powers 
which the people of the States have conferred upon the 
general government, it is equally important that the 
domain of the latter should be preserved from invasion, 
and that no State legislation should be sustained which 
defeats the avowed purpose of the Federal Constitution, 

1 15 Wall. 232 (1873). 
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or which assumes to regulate or control subjects committed 
by the Constitution exclusively to the regulation of Con- 
gress/' 

78. The difficulty in each case is, of course, to deter- 
mine whether a State tax does in effect obstruct inter- 
state commerce, or amount to a regulation thereof. And 
it is to be remembered in this connection, that where the 
subject is of such a nature as to admit of and require 
uniform regulation, the silence of Congress upon inter- 
state commerce is an indication of its will that such com- 
merce shall, for the present, remain free from State 
burdens or regulations, and is equivalent to an express 

enactment to that effect, and therefore State laws which 
assume to regulate or obstruct interstate commerce are 

void even in the absence of Congressional action. 

79. In the case of State Freight Tax,^ a law of the State 
of Pennsylvania which imposed a tax upon all transpor- 
tation companies doing business in the State at so much 
for every ton of freight carried, came up for discussion. 
This, the Court held, was virtually a tax upon every ton 
of freight, of any description, carried upon the railroads 
within the State. In fact, the law authorized the trans- 
portation companies in some cases to add the tax to the 
freight rate. After remarking that it had repeatedly been 
held that the constitutionality, or unconstitutionality of a 
State tax is to be determined, not by the form or agency 
through which it is to be collected, but by the subject 
upon which the burden is laid, the Court points out that 

' 15 Wall. 232 (1873). 
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the position of the carrier under this law was substantially 
that of one to whom public taxes are farmed out — ^wha 
undertakes by contract to advance to the government a 
required revenue with power to collect a like amount from 
those on whom the tax is laid. The only differeuce is^ 
that in one case the obligation to account to the govern- 
ment is voluntarily assumed, while in the other it is im-^ 
posed upon the carrier by law. It was argued that thi& 
was a tax upon the franchise of the corporation propor-^ 
tioned to its use, that is, to the amount of business done ;. 
but the Court held that it was evident from the whole 
tenor of the law that the tax was laid upon the goods- 
transported, and even if this were not the case, the tax 
was not according to the amount of business done, for it 
was a certain amount per ton carried, irrespective of the 
distance. This law was therefore held void, as was also,, 
ten years later, a law of Texas, imposing a tax upon 
every message sent by a telegraph company doing busi- 
ness in the State.^ In one case, the tax was abated on the 
interstate freight, and in the other, on the interstate mes-^ 
sages. 

80. In the case of the State Tax on Gross Receipts,^ 
the Court decided, Mr. Justice Strong writing the opin- 
ion, that a State law imposing a tax upon the gross re-^ 
ceipts of every transportation company incorporated by 
the State, was valid, because the fund which was taxed 
was property within the State which had, by becoming; 

1 Tel. Co. V8, Texas, 105 U. S. 460 (1882). 

2 15 Wall. 284 (1873). 
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incorporated with the general mass of the carrier's pro- 
perty, lost its distinctive character as receipts for trans- 
portation ; and secondly, because the tax was a tax upon 
the franchise granted by the State, proportioned to the 
extent to which it was used, that is, the amount of busi- 
ness done under it, of which the gross receipts were a true 
measure. But this reasoning was altogether too unsatis- 
factory to long stand unchallenged, for it is apparent that 
a general tax upon gross receipts, partly derived from in- 
terstate commerce, must be graded upon that commerce, 
and therefore a burden upon that branch of the carrier's 
business, and therefore must be void. Indeed, Mr. Jus- 
tice Bradley (who, though he concurred in the decision 
of the Gross Receipts case, does not seem to have had any 
delicacy in afterwards pointing out its absurdities), illus- 
trates this very clearly in Phila. 8. 8. Co. vs. Pennsylva- 
nia : ^ "If the State cannot tax the transportation may it 
nevertheless tax the fares and freights received therefor ? 
Where is the difference ? Looking at the substance of 
things and not at mere forms it is very difficult to see any 
difference. The one thing seems to be tantamount to the 
other. It would seem to be rather metaphysics than plain 
logic for the State officials to say to the company, ' We 
will not tax you for the transportation you perform, but 
we will tax you for what you get for performing it.' Such 
a position can hardly be said to be based on a sound method 
of reasoning." 

81. Because it was not so based, the Court had finally 

1 122 U. S. 326 (1887). 
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to abandon it entirely. The first step was taken in Fargo 
m. Michigan/ Mr. Justice Miller, who with Justices Field 
and Hunt had dissented in the earlier case, writing the 
opinion. A tax upon the gross receipts of all the car- 
loaning companies, etc., doing business within the State 
was held invalid because the business was interstate com- 
merce. But as the funds sought to be taxed had never 
been within the State and the corporation was not a cor- 
poration of the State, neither of the grounds of the deci- 
sion in the Gross Receipts case existed. It was not nec- 
essary, therefore, to discuss the authority of that case. 
But Mr. Justice Miller, after distinguishing the two cases, 
went on to say with much significance, and with evident 
reference to the facts of the earlier case : " The proposi- 
tion that the States can, by way of taxation upon the bus- 
iness transacted within their limits, or upon the franchises 
of corporations they have chartered, regulate such busi- 
ness or the affairs of such corporations, has often been set 
up as a defence to the allegation that the taxation was 
such an interference with the commerce as violated the 
constitutional provision now under consideration. But 
where the business so taxed is commerce itself, and is 
commerce among the States or with foreign Nations, the 
constitutional provisions cannot thereby be evaded ; nor 
can the States, by granting franchises to corporations en- 
gaged in the business of transportation of persons or mer- 
chandise among them, which is itself interstate commerce, 
acquire the right to regulate that commerce, either by 
taxation or any other way." 

1 121 U. S. 230 (1887). 
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TluH rousoiiing practically disposes of the second ground 
of tho Gross Receipts case, and was affirmed by Mr. Jus- 
ticH^ Hradley in Pliila. S. S. Co. vs. Pennsylvania.^ He re- 
luurkod that, " If intended as a tax on the franchise of 
doing business, — which in this case is the business of 
tnniHportation in carrying on interstate and foreign com- 
mcriHS — it would be clearly unconstitutional.'' That case 
WHH very similar to the Gross Receipts case, only the 
fimd taxed was derived entirely from interstate transpor- 
tation, iho company having no other business. ^ The 
jMitliority of the former decision was thus directly in- 
voIvihI, and though it was not expressly overruled, yet 
botli grounds upon which it was based were conclusively 
sliown to bo erroneous. The first ground was considered^ 
and it was said, that though the State might tax persons 
and pro[)orty within its limits, even though engaged in 
interstate commerce, yet it could not tax such property 
biHMiUHe of, or in proportion to such use, and that in this 
and tlie former case the tax was laid upon the funds, 
** not because they are money, or its value, but because 
tliey are received for transportation. If such a tax is 
laid, and the receipts taxed are those derived from trans- 
porting goods and passengers in the way of interstate or 
tortngn commerce, no matter when the tax is exacted, 
whether at the time of realizing the receipts, or at the 
und of six months, or a year, it is an exaction aimed at 
tht^ comnuirce itself, and is a burden upon it and seriously 
utteotH it." The tax was accordingly held invalid. 

UVJ2U, aa^tt (1887). 
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82. We have made this rather minute investigation of 
the exact situation of the State Tax on Gross Receipts 
Case, because, though never expressly overruled, it has 
been practically deprived of all value as an authority, 
^nd this fact could only be established by somewhat 
<5opious extracts from the opinions in which it has been 
departed from. Indeed, in later cases, the Supreme 
Court seems almost to have ignored the existence of 
^uch a decision, for in two cases especially, Ratterman 
vs. Western U. Tel. Co.,^ and W. U. Co. vs. Alabama.^ 
State laws imposing taxes upon the gross receipts of tele- 
graph companies have been held void so far as the re- 
<3eipts from interstate business is concerned. This is also 
the view taken by Judge McPherson, whose opinion was 
adopted by the Supreme Court of Pennsylvania,^ in the 
case of Commonwealth vs. Delaware and Hudson R. R.,* 
in which a tax upon the gross receipts of a railroad com- 
pany was held void as to the receipts from interstate 
transportation. 

Closely in line with the above case is that of Glouces- 
ter Ferry Co. vs. Pennsylvania.^ In that case the State 
of Pennsylvania imposed a tax upon the entire capital 
fitock of a New Jersey ferry company which was claimed 
to be doing business in this State, because it leased a 
wharf there and landed passengers at it. The tax was 

i 127 U. S. 411 (1888). 
2 132 U. S. 472 (1889). 
» 22 W. N. C. 525 (1888). 
* 21 W. N. C. 406 (1888). 
^ 114 U. S. 196 (1885). 
8 
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held void because the State cannot tax property not 
within its jurisdiction, and as the corporation was a for- 
eign one, the only thing taxed was the privilege of land- 
ing and receiving passengers at a wharf, for the purpose 
of transferring them to another State, which business 
was interstate transportation and beyond the power of 
the State to tax. 

83. In this connection we may also refer to two cases^ 
recently decided : McCall vs. California ^ and Norfolk & 
Western R. R. vs. Pennsylvania.^ In the first case the 
State of California had imposed a license tax upon every 
railroad agency, and indicted one McCall for not paying* 
for and taking out a license. He was the agent of the 
New York, Lake Erie and Western Railroad at San 
Francisco, and his business consisted in inducing peo-^ 
pie to buy their tickets over that line, he did not sell 
tickets himself, but merely accompanied travellers to the 
proper oflSce for obtaining them. It was held that his 
business was that of soliciting contracts for interstate 
commerce, and therefore not taxable by the State, in 
accordance with the rule laid down in the Drummer 
Cases.^ In the second case the Norfolk and Western had 
an office in Pennsylvania, for which the State demanded 
a license tax of a quarter of a mill on every dollar of 
the capital stock of the company. It having appeared 
that the office was maintained for the purpose of solicit-^ 

1 136 U. S. 104 (1890). 
2 136 U. S. 114 (1890). 
» Robbins vs. Shelby Tax Distc't. 120 U. S. 489 (1887). 
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ing and procuring business for the "Great Southern 
Dispatch," a through line of which the railroad in ques- 
tion formed a part, it was held that a license tax therefor 
could not be exacted by the State. This was the rule 
laid down in Leloup vs. Mobile,^ and more recently in 
Crutcher vs. Commonwealth,^ those being cases of licenses 
demanded of telegraph and express companies for main- 
taing offices or doing business within the State. 

84. The law, as laid down in these decisions, would 
therefore seem to be clear, that no direct tax can be laid 
upon gross receipts derived from interstate transportation. 
But unfortunately the Supreme Court, by a very recent 
decision, has opened a wide door for the evasion of this 
principle. In the case of Maine vs. The Grand Trunk 
Railway Company of Canada,^ the question was as to the 
validity of the statute of Maine which enacted that every 
railroad in the State should pay " an annual excise tax for 
the privilege of exercising its franchises^^ and it provided 
that the amount of such tax should be determined as fol- 
lows: When the average gross transportation receipts 
shall not exceed $2,250 per mile per annum, the tax shall 
be equal to one-quarter of 1 per cent, on the gross receipts, 
and when not exceeding $3,000, one-half of 1 per cent, 
and so on. And when the railroad is operated as part 
of a line extending beyond the State, the transportation 
receipts to be taken as a basis of measurement shall be 
the average transportation receipts per mile on the whole 

» 127 U. S. 640 (1888). 
» 141 U. S. 47 (1891). 
' 142 U. S. 217 (1891). 
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line, multiplied by the number of miles within the State. 
This tax was held valid by a majority of five to four, Jus- 
tices Bradley, Lamar, Harlan, and Brown dissenting. The 
opinion was written by Mr. Justice Field. He says : 
" The tax, for the collection of which this action was 
brought, is an excise tax upon the defendant corporation 
for the privilege of exercising its franchises within the 
State of Maine. It is so declared in the statute which 
imposes it ; and that a tax of this character is within the 
power of the State to levy there can be no doubt." And 
in answer to the ruling of the Court below that the ref- 
erence in the statute to a certain portion of the gross re- 
ceipts in determining the amount of the excise tax was, 
in effect, the imposition of a tax upon such receipts, and 
an interference with interstate commerce, the learned jus- 
tice says that the reference to the receipts was only to as- 
certain the value of the business done in order to gauge 
the amount of the tax, and that he is unable to perceive 
in that any interference with interstate commerce. The 
case is said to be distinguished from that of Philadelphia 
S. S. Co. vs. Pennsylvania,^ on the ground that, " in that 
case the tax was in terms upon the gross receipts;'' but 
no attempt is made to reconcile the decision with that in 
Norfolk and Western R. R. vs. Pennsylvania.^ 

85. Whatever may be thought of this decision from a 
theoretical standpoint, and it is evident from the remarks 
quoted in this chapter that it is irreconcilable with the 
whole attitude of the Court for the last fifteen years, it 

1 122 U. S. 326 (1887). 
* 136 U. S. 114 (1890). 
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is quite certain that the practical results of the doctrine 
laid down in it will be most far-reaching. A State may now 
tax the gross receipts of transportation companies, whether 
derived from interstate transportation or not, provided the 
tax is called an " eocciae or franchise tax^^ and care is taken 
that it shall not be " imposed in terms upon the gross re- 
ceipts," but made to vary directly with their amount. Of 
course the ultimate effect of such a tax upon interstate 
commerce is the same as if it were imposed upon the gross 
receipts directly, for the latter have no actual existence 
except on paper, and therefore cannot be taxed directly, 
and in either case the company must pay out of its treas- 
ury a sum whose amount varies with the amount of inter- 
state business done. 

What will be the future attitude of the Supreme Court 
on this question it is impossible to predict, for since the 
death of Mr. Justice Miller, clarum et venerabile nomeriy 
there has again arisen in the deliberations of that tribunal 
that divergency of opinion which must always exist to a 
greater or less degree in every court of last resort, and 
which has characterized the Supreme Court at different 
periods of its history, but which men of great personal 
influence, like Marshall and Miller, have been able, while 
they lived, to hold in check. The death of Mr. Justice 
Bradley, whose last official act was his dissent in this case, 
and who, as is well known, was, when death overtook him, 
on the point of resigning, having become convinced that 
the difference of opinion between him and his fellow mem- 
bers was irreconcilable, has also added to the uncertainty 
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of the situation, for there is now no member of the Court 
whose opinions on interstate commerce matters are defi- 
nitely known. It looks, indeed, as if they had about de- 
termined to abandon the position that gross receipts can- 
not be taxed, but if this is so, it would have been better 
had they said so fairly and squarely. They have chosen, 
instead, to imitate the courts of common law and equity, 
which, in ancient times, by introducing three words into 
conveyances to uses, nullified, as Lord Hardwicke said, 
a solemn Act of Parliament. The majority in this case, 
by the effect which they have seen fit to give to a few 
meaningless words in a statute, have weakened an import- 
ant principle of constitutional law, and opened a fatal 
breach in that bulwark against State taxation of interstate 
commerce which the Court has hitherto always striven to 
maintain intact.^ 

■ 

* See " A Method by which the States may now Tax Interstate Commerce/' in 
American Law Register and Review, Vol. xxxi, 496. 
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CHAPTEK IX. 

TAXATION OF INCOME AND FIXED PROPERTY. 

86. In regard to taxing the property of corporations, it 
lias been said in almost all the cases, " the corporate fran- 
•chises, the property, the business, the income of corpora- 
tions created by a State may undoubtedly be taxed by the 
State ; but in imposing such a tax care should be taken 
not to interfere with nor to hamper, directly or by indi- 
rection, interstate or foreign commerce, or any other mat- 
ter exclusively within the jurisdiction of the Federal gov- 
ternment. This is a principle so often announced that it 
may be said to be an axiom of our constitutional juris- 
prudence." ^ 

87. As we have seen, a tax does interfere with and ham- 
per interstate commerce whenever corporations engaged 
in that business are discriminated against, in other words, 
whenever the business of carrying on interstate commerce 
forms the occasion of the tax, or that upon which the tax 
is in terms imposed. When either is true the tax is void. 
But when neither is the case, the tax is undoubtedly valid 
as to all corporations, including those engaged in inter- 
state commerce, because the right of the State to tax per- 
sons and property within its limits is fundamental, and 

1 Phila. S. S. Co. vs, Penna., 122 U. S. 326 (1887). 
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the mere fact that such persons or property may be en- 
gaged in interstate commerce will not be sufficient to ex- 
empt them from bearing their share of the burden of State 
government. The Constitution only protects those en- 
gaged in interstate transportation to the extent that may 
be necessary to protect the transportation itself, that is^ 
only from such burdens as fall upon the transportation, 
and not from such burdens as are laid upon the trans- 
porter as an inhabitant of the State, independently of his- 
business. 

88. Therefore all property within the jurisdiction of 
the State, whether belonging to corporations, domestic or 
foreign, and whether employed in interstate commerce or 
not, may be taxed by the State equally with other pro- 
perty within its limits. " Beyond all question," says Mr. 
Justice Clifford, in Transportation Co. vs. Wheeling,^ 
" these authorities show that all subjects over which the 
sovereign power of a State extends are objects of taxation^ 
the rule being that the sovereignty of the State extends 
to everything which exists by its own authority or is in- 
troduced by its permission, except those means which are 
employed by Congress to carry into execution the powers 
given by the people to the Federal government." It was 
accordingly held in that case that vessels may be taxed, 
as property, in their home ports, although used exclusively 
for interstate commerce. And in Western U. T. Co. vs. 
Mass.,^ it was held that the property of a telegraph com- 

1 99 U. S. 273 (1879). 
* 125 U. S. 530 (1879). 
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pany, though mainly used for interstate commerce^ may 
be taxed by the State. Therefore all railroad companies^ 
domestic and foreign, may be taxed upon that portion of 
their capital stock that is represented by property within 
the State. Moreover, as the taxing power of the State 
extends to all objects over which the State may exercise 
sovereign power, the business which a foreign corporation 
carries on exclusively within the State may be taxed, be- 
cause; the power of the State over such business, as over 
that of a domestic corporation similarly engaged, is su- 
preme. " If such corporation comes into Pennsylvania 
and carries on here the business of interstate commerce, 
its receipts therefrom may be taxed precisely as if it were 
a domestic corporation." ^ Foreign railroad corporations 
therefore, may be taxed, by a percentage of their gross 
receipts, or in any other way, for transportation of per- 
sons and merchandise wholly within the State. But pro- 
perty and business within the State are the only things 
for which a State can tax a foreign corporation. 

89. Over domestic corporations, however, its powers 
are larger, for they are inhabitants and citizens of the 
State as much as individuals, and subject to like burdens 
and regulations. " Power to tax its citizens or subjects 
in some form is an attribute of every government, resid- 
ing in it as a part of itself."^ Domestic corporations,, 
therefore, may be taxed not only for their property 
within the State, but in many other ways. A general in- 

» Commonwealth vs. D. & H. R. R., 21 W. N. C. 406 (1888). 
^Transportation Co. m Wheeling, 99 U. S. 2731 (1879). 
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<iome tax, for example, falling upon all the citizens or 
•corporations of the State is not void because part of the 
property from which the income is derived, is in another 
State, and subject to taxation there also. The power of 
the State over the income of its citizens, does not arise 
from any control of the property producing the income, 
but from its jurisdiction over the person to whom the in- 
come belongs. Therefore, although the State cannot tax 
the property producing the income, because it is not 
within its jurisdiction, it may, nevertheless, compel the 
recipient of that income, who is within its jurisdiction, to 
pay to it a portion of that income whenever it comes into 
his possession. 

But of course the tax cannot be laid in such a manner 
as to become a specific burden upon interstate commerce, 
and for this reason a direct tax on gross receipts is void 
AS to that part received for interstate transportation, even 
in the case of a domestic corporation, because such a tax 
is a regulation of interstate commerce. 

But a general tax upon the net income of persons or 
corporations within the State is not open to the same ob- 
jection, for it is in no sense a regulation of the business 
of the person or corporation compelled to pay it. It is a 
tribute demanded of them, not in proportion to the mere 
amount of their business, but in proportion to the skill, 
energy and industry with which they conduct that busi- 
ness, as shown in the net return which they annually re- 
ceive from it, and which may very well serve as a meas- 
ure of their ability to contribute to the support of the 
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government. Were the tax solely upon those engaged in 
interstate commerce, or upon them in a special way, then 
it would be void as a regulation of such commerce, but 
the regulation would not be in the tax, but in the fact 
that those engaged in such commerce were separated into 
s, distinct class, and made subject to a different set of 
rules, from those engaged in similar pursuits, and we're 
thus specifically regulated. True, such a tax may affect 
-a, person engaged in interstate commerce, and thus, in- 
directly, the commerce itself, but so will a law requiring 
aU citizens to serve on juries, assist the sheriff, etc., or 
perform any of the other manifold duties and services 
which the State requires of her citizens. The framers of 
the Constitution never intended that persons engaged in 
interstate commerce should, for that reason, be absolved 
from performance of these duties. All that was meant 
by the constitutional provision was that such persons 
«hould be protected from all State burdens imposed upon 
them on account of their particular employment. It was 
never intended that they should not be called upon to 
support the State government according to their ability, 
that is, the amount of property of all kinds which they 
possess, although that very ability arose from their hav- 
ing made money in business, and that business was inter- 
state commerce. No one would contend that property 
should escape taxation on the ground that it was pur- 
chased with money made in interstate commerce, and if 
the State's claim cannot be defeated after the money is 
invested, surely it cannot be before. 
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90. The difference between tax on gross receipts and a 
tax on net income is especially manifest in the case of 
railroad companies. The former, whenever it falls upon 
receipts derived from interstate business, must necessarily 
regulate such business, because the tax depends* entirely 
and directly upon the amount of such business, and is 
irrespective of its profitableness or otherwise. Indeed, it 
would not be hard to demonstrate that such a tax is, in 
the majority of cases, a distinct and substantial drawback 
to engaging in interstate transportation, for the gross re- 
ceipts from such transportation, the distances being 
greater may exceed those from internal transportation,, 
but the net receipts, on account of the increased expenses 
and much sharper competition on through lines, may be^. 
and usually are, much less than those from local business.. 
Therefore, in all cases, it is the interstate business which 
swells the tax, but which, in most cases, diminishes the 
fund to meet it. The operation of a tax on net receipta 
is, however, exactly the reverse. The amount which 
must be paid, being dependent upon the final result of 
operating the entire system, it is manifest that any part 
of the system upon which the profits are below the aver- 
age of the other parts must serve to reduce, instead of in- 
creasing, the amount of the tax, and this independently 
of the relative size and importance of that part. 

91. It may happen that the property producing the- 
income which is taxed, is itself taxed in another State. 
But there is nothing peculiar or unjust in this, for if a 
man receives the benefits of government in two different 
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States, he must contribute to the support of both of those 
governments. And in the case of a railroad, for example, 
the State, in which local business is carried on, may un- 
doubtedly tax the company for such commerce, because it 
is under its control, although the profits derived from the 
whole business of the company, including this part, may be 
taxed in the State in which the company has its domicile 
and of which it is an inhabitant.^ 

92. Certain limitations of the State's power of taxation 
arise in the case of a railroad company chartered by Con- 
gress. They depend upon the fact that no State can, in 
any way, hamper, impede or interfere with the means em- 
ployed by Congress, to carry out its delegated powers.^ 
But it was said in Railroad Company vs. Peniston,^ that 
the " exemption of Federal agencies from State taxation 
is dependent, not upon the nature of the agents, or upon 
the mode of their constitution, or upon the fact that they 
are agents, but upon the effect of the tax ; that is, upon 
the determination of the question whether the tax does, in 
truth, deprive them of the power to serve the government 
as they were intended to serve it, or does hinder the effi- 
cient exercise of their power." And it was held in that case 
that a tax upon the property of railroad companies, char- 
tered by Congress, had no such necessary effect, but still 
left them free to discharge the duties which they had un- 
dertaken to perform. It was said, however, that a tax 
upon their operations would be a direct obstruction to 

1 Coe tw. Errol, 116 U. S. 517 (1886). " 

'McCullough m Md., 4 Wh. 316 (1819). 
^ 18 Wall. 5 (1873). 
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the exercise of Federal powers. As such a tax would! 
also be void as a regulation of interstate commerce, the- 
point is not of much importance. A tax on their net in- 
comes, being substantially a tax upon property, would be 
valid. A tax upon their operations in the way of local 
business, which is not a purpose for which Congress 
could charter them, would also be valid. But a tax upon 
their franchises was held void in California vs. Pacific 
R. R. Co.,^ because the franchise was the very power con- 
ferred, and it would be almost absurd to hold that a 
power given to a person or a corporation by the United 
States may be subjected to State taxation. 

> 127 U. 8. 1 (1883). 
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CHAPTER X. 

TAXATION OF ROLLING STOCK. 

93. A VERY interesting and diflicult question, of vital 
importance to interstate commerce, is the situs of the 
rolling stock of a railroad, for purposes of taxation. The 
ordinary rule is that intangible personal property isv 
taxable only in the domicile of the owner ; but tangible 
personal property is taxable wherever it is found. But 
such a rule cannot be rigorously applied to the case of 
railroad cars, for interstate commerce could not be carried 
on if every car was taxable for its full value in each 
State through which it passes in an interstate journey, or 
if the company over whose road it is hauled was similarly 
taxable. Many cars pass through a great many States 
in the course of a single year, and if their movements can 
be burdened in this manner^ they must become very un- 
profitable investments. At the same time it is manifest 
that the State is bound to protect all cars within its 
limits, and is liable to some one for any damage which 
may result from neglect to provide such protection. This 
being the case, the State should certainly have the power 
to tax them in some way, for, as Chief Justice Paxson, of 
the Supreme Court of Pennsylvania, in Commonwealth 
vs. American Dredging Co.,^ says : " Legal protection and 

» 122 Pa. St. 386-391 (1888). 
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taxation are reciprocal, so that such personal property 
and effects of a corporeal nature, or that may be handled 
and moved, as receive the protection of the law are liable 
to be taxed by the law when thus protected. Goods and 
chattels, horses and cattle, and other movable property of 
a tangible nature, are liable to taxation in the jurisdiction 
of the State wherein the same are, and are ordinarily 
kept, irrespective of the residence or domicile of the 
owner.'' The property in question consisted of dredges, 
scows, etc., never coming within the domicile of the cor- 
poration owning them. Speaking of this property, the 
learned Judge continues : " From the nature of the busi- 
ness, it is in one place to-day and in another to-morrow, 
and, hence, not taxable in the jurisdiction where tem- 
porarily employed. It follows that if not taxable here 
(the domicile of the owner), it escapes altogether.'' It 
was accordingly held that they were taxable in the 
domicile of the owner, in the absence of anything to show 
that they were so permanently located in another State 
as to be taxable there. 

94. Now it is very difficult to determine whether the 
rolling stock of a railroad is or is not permanently located 
in a State. Of some kinds of rolling stock it is approx- 
imately true that it is so located, but of others it is not 
true at all. Of the first class are cars composing trains 
like the Chicago Limited on the Pennsylvania, and the 
" Royal Blue Line " on the Baltimore and Ohio. Both 
of these trains run through five States every twenty-four 
hours, and the cars are therefore in each of these States 
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for a portion of every day in the year. This being the 
case, it would seem that each State should have the right 
to tax them, in some way, as personal property within its 
limits. Of course they cannot be taxed on their full value 
in each of those States, because such a course would ren- 
der interstate commerce impossible. Their full value is 
distributed, as it were, among all the States through which 
they pass on their regular run. As to such cars the most 
convenient method is probably that employed in Iowa, 
where the railroad companies are taxed for all sleeping 
and dining cars used, but not owned by them, but only to 
the extent to which they exist as property within the 
State, that is, upon a proportion of their value equal to 
the proportion which their mileage within the State bears 
to their total mileage. 

95. Mr. Justice Brewer, while judge of the United 
States Circuit Court for Iowa, held this law valid in the 
case of Pullman Co. vs. Twombly.^ The learned judge re- 
marked that in the absence of any legislation by Congress, 
similar to that in regard to vessels, fixing the " home 
port " or situs of personal property engaged in interstate 
commerce, the most convenient rule must govern. This 
was not the case of cars owned in other States and only 
making single trips to the State of Iowa, but of cars 
which were found— and found continuously — in the State 
of Iowa, and which consequently acquired a situs there 
for taxation. If this were not so, and the cars could only 
be taxed in the domicile of the owner, then that domicile 

1 29 F. R. 668. 
9 
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might not be in any of the States in which the cars were 
used — ^might even be in a foreign country — ^and yet each 
of those States would be bound to afford the cars protec- 
tion. The conclusions of the learned judge were as fol- 
lows : " (1). That property is not exempt from liability to 
an equal and uniform tax by the fact that it is used either 
particularly or exclusively for interstate commerce ; (2) . 
That vehicles of transportation used continuously upon a 
single run acquire a situs, for purposes of taxation, inde- 
pendent and irrespective of the domicile of the owner ; 
(3). Such situs is not destroyed by the fact that the owner, 
owning many vehicles of like character, and having lines 
in various parts of the United States, transfers from time 
to time, such vehicles from one line to another, provided 
a constant and continuous use of such vehicle is preserved 
upon the single run ; (4). Where such vehicles are used 
upon a run extending through two or more States, there 
is a situs for taxation in each State to a fair proportion 
of the value of the property so used." 

96. There has been no decision of the Supreme Court 
in this case, but in Pullman's Palace Car Co. vs. Hayward,^ 
that Court upheld the validity of a substantially similar 
law of Kansas. That case was decided at the same time 
with Pullman's Palace Car Co. vs. Pennsylvania,^ in which 
a slightly different method of taxing such cars was also 
held valid. Instead of taxing railroad companies that 

1 141 U. S. 36 (1891). 

" 141 U. S. 18 (1891). See note on this case, by the author, in 30 Am. Law Reg. 
p. 432. 
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used the cars, Pennsylvania taxed the capital stock of the 
Pullman Company, taking as a basis of assessment such 
proportion of its capital stock as the number of miles its 
cars were run within the State bore to the whole number 
of miles its cars were run. This statute, in other words, 
proceeded upon the theory that for the purpose of taxa- 
tion, the capital stock of the company was divided 
among the several States in proportion to the car mileage 
in each. 

The Supreme Court sustained the validity of the tax 
by a majority of five to three. The Court, having re- 
marked at the outset that it was settled law that a tax 
upon the capital stock of a company was a tax upon its 
property and assets, dealt with the tax in question solely 
as a tax upon the cars themselves as personal property 

found within the limits of the State. Although the par- 

• 

ticular cars used were not always the same, yet the com- 
pany had at all times substantially the same number of 
cars within the State, and constantly and continuously used 
there a portion of its property. Had the cars run back 
and forth within the State, without crossing the boundary, 
there would have been no doubt as to the State's right to 
tax them, and this right was not taken away by the fact 
that they frequently went beyond the limits of the State. 
The convenience and justice of the method employed by 
Pennsylvania were obvious, and if adopted by all the 
States would result in the entire capital of the company 
being taxed in every State according to the amount in- 
vested therein. The opposite proposition, namely, that 
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when cars are in Pennsylvania every day in the year, and 
in New York every night, both States are deprived of the 
power to tax them, is not such as commends itself to the 
common sense of a practical age. 

The law of which this case establishes the validity will 
undoubtedly be copied by other States, and the result will 
be that successive portions of the capital stock of the Pull- 
man Company will be taxed by the various States in 
which its cars are run, until the whole of its capital stock 
is taxed in this way. It will then be paying taxes in each 
State in exact proportion to its property therein, which, 
is but just and proper. It does not appear in the case, 
whether the Pullman Company was taxed on its entire cap- 
ital stock by the State by which it was incorporated, and 
it is not material, for the fact that it was so taxed could 
not affect the validity of the law in question. From con- 
siderations of comity and justice the States generally 
only tax their own corporations upon such portion of 
their capital only as is actually invested in property 
within the State, but this is not because they lack the 
power to tax them to any greater extent. If the citizen 
of one State sends his property into another State, he 
may be taxed for it not only by the State in which it 
actually is, but also by the State of his domicile, as a 
part of his general estate attached to his person. This 
is a burden and obligation incident to the ownership 
of property and arises naturally from the position its 
owner has assumed. As a citizen he owes certain duties 
to his own State, of the extent of which his entire prop- 
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erty, wherever situated, may well form the measure. 
And as his property in other States receives protection 
therefrom, and the benefits of their laws, he may be 
called upon to pay taxes therein to the extent of the pro- 
tection afforded. 

97. Of course the State can only impose such a tax as 
a property tax, for when the State of Tennessee declared 
that running sleeping cars not owned by the railroad 
using them should be considered a privilege for which 
the railroad company must pay a tax of fifty dollars a 
year, the Supreme Court of the United States held that 
the tax was not a property tax, but simply a condition 
upon which railroads were allowed to carry on that 
branch of commerce, and was therefore void as to inter- 
state commerce conducted in this manner.^ 

98. How far either of the methods of taxation above 
described would be applicable to freight cars is doubtful. 
As to certain classes of freight cars, such as those em- 
ployed in the coal, oil, cattle and grain traffic, which 
have almost as regular runi^ as passenger cars, the Iowa 
method might be used with advantage, while as to private 
cars, refrigerator or stock the Pennsylvania method 
would be applicable. But as to cars used for miscellan- 
eous freight it would not seem possible to employ either 
method, because such cars do not have any regular runs, 
which is the basis of the Iowa method, and to apply the 
Pennsylvania method would necessitate a detailed report 

iPickard vs. Pullman Co., 117 U. S. 34 (1886) ; Tennessee vs. Pullman Co., 117 
U. S. 51 (1886). 
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from every railroad in the country of the number of 
miles its cars have run within and without the State. 
If, however, it is practicable to obtain such reports the 
Pennsylvania method could be used. 

99. In connection with this question we may quote 
from an interesting dictum of Mr. Justice Matthews in 
Marye vs. B. & O. R.^ In that case the State of Vir- 
ginia had levied a tax upon certain rolling stock belong- 
ing to the B. & O. Railroad Company, a Maryland cor- 
poration, which was found within the State in constant 
use upon certain railroads which were leased by that 
Company. Those roads did not have any rolling-stock 
of their own, but were operated entirely by the cars and 
engines in question. It was held that there was no law 
of Virginia which imposed a tax upon the rolling stock 
of a non-resident company, and that, of course, disposed 
of the case, but Mr. Justice Matthews went on to say, 
^* But it is not denied, as it cannot be, that the State of 
Virginia has rightful power to levy and collect a tax upon 
such property, used and found within its territorial limits, 
if, and whenever it may chose, by appropriate legislation 
to exert its authority over the subject." And after ad- 
verting to the fact that the specific items of such prop- 
erty were constantly changing, the learned Judge con- 
tinues : " In such cases the tax might be fixed by an 
appraisement and valuation of the average amount of the 
property thus habitually used, and collected by distraint 
upon any portion that might at any time be found. Of 



11* 



127 U. S. 117 (1888). 
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course the lawfulness of a tax upon vehicles of trans- 
portation might have to be considered in particular in- 
stances with reference to its operation as a regulation of 
commerce among the States^ but the mere fact that they 
were employed as vehicles of transportation in the inter- 
change of interstate commerce would not render their 
taxation invalid. No question on that account arises in 
this case." This dictum is cited with approval in Pull- 
man Co. vs. Pennsylvania/ where Mr. Justice Gray 
speaks of it as " the unanimous judgment of the Court." 

100. The foregoing suggestions may involve some rather 
novel ideas in regard to taxation, but the subject itself is 
a novel one, and the ordinary rules are entirely insuffi- 
cient for the satisfactory solution of the problem. That 
problem is the one which the Court has frequently had 
to grapple with in dealing with the whole subject of con- 
stitutional law, namely, to draw a line between two ex- 
tremes. It is necessary, on the one hand, to guard 
against exposing interstate commerce to vexatious and 
burdensome State regulations, but on the other hand, 
care must be taken lest the States be deprived of all 
power to regulate or tax persons and property within 
their limits. As long as our system of State and National 
governments continues the field must be portioned out 
between the two sovereignties, and neither should be 
allowed to encroach upon the jurisdiction of the other. 

The difficulty we have experienced in dealing with the 
question of taxation of rolling stock shows that the sub- 

1 141 U. S. 18 (1891). 
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ject is an appropriate one for Congressional regulation. 
If Congress should provide a " home port " for railroad 
cars, as it has done for vessels, that would give them a 
definite situs for taxation, and they would then be exempt 
elsewhere, as registered vessels are.^ Unquestionably 
Congress has power to make such a provision, if it is one 
which the commercial interests of the country require, 
and it would seem, in view of the probable further com- 
plication of the subject by continued State action, that 
some legislation of the kind is imperatively demanded. 

^Hays vs. S. S. Co., 17 How. 596 (1855). 
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CONCLUSION. 



101. It is very evident, from the investigation we have 
made, that the State legislatures, though their powers are 
by no means unlimited, are capable of inflicting very 
great injury upon the railroads of the country, especially 
if they exercise those powers unjustly or unwisely. 
Their power to regulate rates and fares, for example, 
only extends to local business, but even in that restricted 
field they may do incalculable harm by practically cut- 
ting off the most lucrative sources of revenue. And as 
to laws of another character, such as are generally called 
" Police Regulations," the opportunities for mischief are 
even greater, because the viciousness of such legislation 
consists not so much in the substance of the individual 
laws, as in the confusion which arises on account of the 
want of harmony between the systems of the different 
States. This confusion must continue to exist as long as 
various legislative bodies are permitted to legislate inde- 
pendently upon the same subject matter, and cannot fail 
to prove most embarrassing to the railroads. 

102. Whence, therefore, may we look for relief from 
such oppressive legislation? The courts, which in so 
many instances have proved invaluable for the purpose 
of counteracting the evil effects of unwise legislation, 
cannot help us in this case, for there can be no doubt of 
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the authority of the States to enact laws of this charac- 
ter. We must therefore look elsewhere, and unless we 
have exaggerated the powers of Congress over commerce, 
it is to that body that we must resort for remedial 
legislation. It was, indeed, expressly for the purpose of 
providing a remedy for the very evil described that the 
• Commerce Clause was inserted in the Constitution, and 
the intent of the framers of that instrument cannot be 
effectually carried out, and the effieieocy of the govern- 
ment maintained, unless the powers conferred l^y this 
clause, though technically confined to commerce with 
foreign Nations and among the several States, be acknowl- 
edged to extend to every species of commerce and all the 
means by which it is carried on, thus bringing within the 
scope of Congressional legislation every possible regula- 
tion of railroads. And inasmuch as our government was 
established with the distinct understanding that the Con- 
stitution, and the laws of the United States made in pur- 
suance thereof, are the supreme law of the land, and 
binding upon the judges in every State, anything in the 
Constitution or laws of any State to the contrary notwith- 
standing,^ it is clear that the power of Congress over the 
whole subject of commerce, and consequently the control 
of the railroads, must necessarily be supreme, and that 
upon the passage of a National law upon these subjects 
all State laws, in so far as they conflict therewith, in- 
stantly become inoperative and void. In other words, 
there exists in Congress a power to supervise and control 

1 Const. Act VI, 2, 
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the entire railroad legislation of the country, which is 
mOMOTer not a mere negative or veto power, but an 
active and constructive one. 

103. The importance of this fact cannot be exaggerated, 
nor too soon brought to public notice. The first intima- 
tion the country has had of the existence of fipodh a pre- 
rogative in Congress was the passage of the " Wilson 
Act," in pursuance of a hint thrown out in the " Origi- 
nal Package " Case,^ and the emphatic manner in which 
the Supreme Court subsequently sustained the validity of 
that law.^ It is particularly appropriate that this discov- 
ery, for such it has seemed to most people, should have 
been made at this time, when every day some fact comes 
to light, which shows how rapidly the railroads are be- 
coming National in their interests and importance, and, 
therefore, no longer suitable for local control, and when 
consolidations are constantly turning local and independ- 
ent roads into parts of great transcontinental, interstate, 
or even international systems. For the regulation of these 
great systems, which seem destined to ultimately absorb 
every road in the country, no power could have been 
devised so appropriate as the prerogative of Congress 
above described. 

104. Thanks to the liberality and foresight of our fore- 
fathers, who, instead of loading the Constitution with a 
mass of embarrassing detail, left so much to the discretion 
of the Court, and thanks also to the wise and statesman- 

1 Leisy vs. Hardin, 135 U. S. 100 (1890). 
» In re Rahrer, 140 U. S. 545 (1891). 
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like manner in which successive jurists have construed 
that instrument, — justifying in the highest degree the 
great confidence reposed in them — ^the Constitution, in 
this, as in all other emergencies, has proved amply suffi- 
cient to meet the necessities of the case. The responsi- 
bility for the skillful and beneficent exercise of the great 
powers which the Constitution confers must now rest 
upon Congress, to which alone we must look for the solu- 
tion of the " Railroad Problem," and when once it enters 
upon a consideration of this subject, the proceedings of 
that body cannot be too closely watched by its constitu- 
ents, and by those whose property is at stake. 
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APPENDIX. 



THE PRESENT STATUS OF THE INTERSTATE COMMERCE 

COMMISSION. 

105. Two Circuit Courts of the United States have now 
passed upon the question as to the effect which should be 
given to the report and findings of fact of the Commis- 
sion, when resort is had to the Court to enforce obedience 
to the Commission's order. Judge Jackson, in Kentucky, 
etc.. Bridge Co. vs. Louisville, eic, R. E. Co.,^ and Judge 
Acheson in Interstate Commerce Commission vs. Lehigh 
Valley R. E. Co.,^ concur in holding that the report and 
findings of fact should be prima facie evidence only, and 
that it is the duty of the Court to form an independent 
judgment, after hearing, not only the evidence contained 
in the report, but any additional testimony that either 
party might produce. The language of the Act is very 
clear to this effect, and these decisions have placed its con- 
struction beyond possibility of question. 

106. If this be the state of the law, one may perhaps 
be permitted to ask of what practical utility is the Com- 

> 37 Fed. Rep. 567. 
» 3 I. C. R. 796. 
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mission ? Judge Jackson says : " In respect to interstate 
commerce matters covered by the law, the "Commission 
may be regarded as the general referee of each and every 
Circuit Court of the United States upon which the juris- 
diction is conferred of enforcing the rights, duties and 
obligations imposed under the Act." But this can only 
be so to a very qualified extent, for the same learned Judge 
refused to give to the findings of the Commission the ef- 
fect of those of a referee, for he sent the whole case to an- 
other referee, who came to an opposite conclusion, which 
the Court confirmed. Had the complainant in that case 
been able to proceed in the Circuit Court in the first in- 
stance, it would have been saved the expense of the in- 
vestigation before the Commission (in which each party 
pays his own costs) , which was really of no advantage to 
it. Indeed, under the present state of the law, an inves- 
tigation by the Commission is a mockery and a sham, and 
fails to serve any useful purpose. Under the present 
method, in order to obtain redress, a complainant must 
prove his case successively in two separate tribunals, and 
if he loses in either, relief is denied him. And even if 
he wins before the Commission, he has gained a very slight 
advantage ; for although a favorable report will be prima 
facie evidence for him in the Circuit Court, yet, owing to 
several circumstances, this does not amount to much. The 
respondent is not compelled to show his hand before the 
Commission, and may keep back testimony which, when 
produced for the first time in the Court, may rebut the 
prima facie effect of the report, and throw the burden 
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again upon the complainant. Then, the length of time 
which is likely to elapse (in the Coxe Case nearly three 
years) between the hearing before the Commission and 
that in the Court, is of itself sufficient to discredit a re- 
port, especially upon such a subject as the reasonableness 
of rates. Nor can a judge who, by the law, is expressly 
required to form an independent judgment, be expected to 
give very great weight to the conclusions which other men 
nave arrived at from an investigation of the same ques- 
tions into which it is his duty to inquire, especially if 
he has no particular reason to believe that those men had 
any better opportunities for eliciting the truth, or were 
any better fitted for forming an opinion. 

107. The above views, if correct, would seem to lead to 
the conclusion that the findings of fact of the Commis- 
sion should be given the efficacy of a judgment, or the 
investigation by the Commission abolished, and an orig- 
inal proceeding before the Circuit Court, or some special 
tribunal, substituted. The Commission have asked, in 
their fourth annual report, that their findings should be 
accorded the same weight as the report of a master in 
equity, but this request and the remarks which they make 
in the same connection show that the functions of a master 
are not very clearly understood by them, for proceedings 
never originate before a master, but in the Court to which 
he makes his report. To do as they request would not 
bring us any nearer a solution of the problem, for it would 
not change in any important particular the attitude of 
the Courts towards the Commission. On the other hand. 
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equal to if not superior to that exhibited by the Commis- 
sion. Nevertheless certain disadvantages would result 
from throwing the whole matter into the Circuit Courts. 
The evident reason for the establishment of a permanent 
commission, with jurisdiction over the whole subject of 
interstate commerce, was the hope that by that means 
consistency and uniformity of policy would result, which 
it was thought could not be obtained in any other way. 
True, the attainment of this object has been to a very 
great extent prevented by the frequent changes in the per- 
sonnel of the Commission (the average official life of the 
commissioners has been only two and a half years), and 
will be entirely frustrated if the present method of trying 
the cases de novo in the Circuit Courts is to continue, but 
both these obstacles may in time be removed. But to 
transfer this jurisdiction to the Circuit Courts would make 
uniformity almost impossible. Just as the Circuit Courts 
now frequently come to conclusions quite diflferent from 
those reached by the Commission, after an investigation 
of the very same facts, so the various Circuit Courts would 
be likely to diflfer from each other ; for, in deciding mat- 
ters of fact, precedent counts for little, and on questions 
depending almost entirely on judgment, courts are al- 
ways apt to diflfer. Nor, for the same reason, would an 
appeal to a higher tribunal, apart from the difficulty which 
would attend such a proceeding in matters of this kind, 
be of much avail in securing uniformity. 

110. It would seem, therefore, that the efficient admin- 
istration of the Act to Regulate Commerce requires the 
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establishment of one court, whose members shall be 
learned in the law and hold their offices during good be- 
havior, and which shall have power to hear and deter- 
mine as a permanent, special jury, all matters of fact 
arising under the Act. What is needed is one tribunal, 
in which the evidence shall be produced once and for all, 
and which shall have authority to pass finally upon mat- 
ters of fact, and possibly also upon mixed matters of fact 
and law. To this end the findings of the Court might be 
given the effect of a verdict, which could be enforced in 
the regular judicial tribunals, to whose decision should 
be left pure questions of law, such as the admission of evi- 
dence, the construction of the Act, the authority of the 
special tribunal, etc. The advantage of such a system 
would lie in the fact that we would then have a body which 
would be more or less bound by its own precedents, and 
thus we would have a guarantee that its determinations 
would be marked, as far as possible, by a consistent and 
uniform policy. 

111. This could all be accomplished without conferring 
upon the Commission any such dangerous power as that 
of enforcing their own decrees. To be invested with a 
power like that, the Commission would have to be turned 
into a regularly organized United States Court, but it 
would be a court whose powers would far exceed those of 
any judicial tribunal ever erected in this country. More- 
over, the proposition is contrary to the fundamental ideas 
of our government, in which the legislative and execu- 
tive functions are rigidly separated, and to one of the mo*^ 



148 THE BAILBOADS AND THE COMMEBCE CLAUSE. 

important principles of our system of law, that the fiinc- 
tion of deciding matters of law should not be imposed 
upon the same men who decide questions of fact. Mr. 
Joseph Nimmo, Jr., in a very forcible argument made be- 
fore the Senate Committee on Interstate Commerce, against 
conferring judicial powers upon the Commission, says : 
" The efficient administration of justice in our Federal 
Courts requires constant familiarity, with judicial proced- 
ure and with the relations of the judiciary to the legisla- 
tive and executive branches of our government, as well as 
with questions of governmental policy. Such knowledge 
and functional efficiency can be found ordinarily only 
with judges upon the bench, devoting their lives to judi- 
cial study and judicial administration. It appears to me 
too absurd for serious consideration to suppose that a body 
of Interstate Commissions, whose time and intellectual 
powers are absorbed in the consideration of the multifa- 
rious economic commercial, and finely technical questions 
involved in the determination of what in practice consti- 
tute unreasonable rates and unjustly discriminating rates, 
should pretend to be able to give sufficient attention to 
the law and to judicial functions to be competent to sit as 
Federal judges, especially upon matters which they had al- 
ready investigated as specialists. The judicial habit of 
thought and clear views of judicial procedure do not or- 
dinarily dwell with men whose minds are absorbed in the 
contemplation of the competitive struggles of life. Such 
procedure would be a degradation of the judicial func- 
tion, besides constituting a baneful perversion of our form 
of government." 
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The truth of these observations is evident, and the actions 
of the Commission also show it. In their fourth annual 
report they say : " The Commission created by law for the 
regulation of railway transportation do not deal with ques- 
tions of classification or of rates as questions of law, but 
as being what they necessarily are— questions of discretion 
and of sound judgment." 

112. And this is in fact the manner in which they deal 
with all questions which come before them. Take for ex- 
ample, their decision that " party rates " were not author- 
ized by the provision allowing companies to issue " com- 
mutation " tickets. This was on the ground that by the 
signification ordinarily attached to the latter term by 
railroad and commercial men, it did not include party 
rates. The Circuit Court, however, dealt with the ques- 
tion as a purely legal question should be dealt with, 
refusing to be bound by the construction which a certain 
portion of the community might have given to it, and 
held that Congress must be considered to have used the 
word in its ordinary sense, and that as such it did include 
party rates. It would be well to pause before increasing 
the powers or widening the scope of a non -judicial body 
which professes to decide questions of law by other than 
legal standards and by other methods than those of the 
regularly constituted judicial tribunals. 
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